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|. INTRODUCTION

[1] Nothing causes litigators greater anxiety than the possibility of
doing or failing to dg something during a civil case that waives attobney
client privilege omwork-product protection. Attend any seminar, webcast,
podcast, or other continuing legal education course dealing tvéh
discovery ofelectronicallystored information (OESIO) ayali are sure to
hear abouthis concern and how to mitigate? itListen to any discussion

" Paul W. Grimm is the Chief United States Magistrate Judge for the United States
District Court for the District of Maryland; Lisa Yurwit Bergstrom and Matthew P.
Kraeuter are Judge GrimmOs law clerks. The views expressed in this article are those of
the authors alone and not the United States District Court for the District of Maryland.

! See FED. R. EvID. 502 advisory committeeOs note (O[Rule 502] responds to the
widespread complaint that litigation costs necessary to protect against waiver of
attorne¥exlient privilege or work product have become prohibitive due to the concern that
any disclosure (however innocent or minimal) will operate as a subject matter waiver of
all protected communications or information.O)

2 See, e.g., J. Michael Redi&r, E-mail and Document Production in Native Format, in
767 PRACTICING LAW INSTITUTE, LITIGATION AND ADMINISTRATIVE PRACTICE COURSE
HANDBOOK SERIES LITIGATION 195, 20607 (2007) (discussing concerns over waiver of
privilege in ediscovery situations).
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or read any articleor lawyer survey addressingoncerns about the
escalatng costs of pretrial discovenparticularly in cases where ESI
discowery is eypected to b prominentand youalsowill hear that me of

the greatest costs daliscoveryis the preproduction reviewof ESI
designedto ensure that privileged or protected information is not
disclosed

[2]  The enactment of Federal Rule of Evidence 502 (OR@®)5in
2008 was ntended to provide a vehicle to redube anxiety and cost
associated with privilege review, but to date it has not lived up to its
promise’ The explanation for why Rule 50s fallen sbrt may have to
do with the realitythat a disappointingly small numberlafvyers seem to
be aware ofhe rule andts potential, despite the fact that the rigeover
two years old. Also, couts have not interpreted Rule 50&h sufficient
consistencyin reported decision® enable pactitioners and their clients
to predict how they will fare if they attempt to take advantaigine rule
to reducethe need for manual, documéntdocument pregoroduction
review by eitheremploying electronic seeh and retrieval methodologies
or enterhg into timeand mong saving noAvaiver agreements.

[3] This Article will address théwin impediments ta fuller adoption

of Rule 502 from the perspective of a trial judge who often is involved
with regulating the discoverprocess in civil cases.This Article also
provides the perspective of one who is particularly familiar with the goals
that undrlie the enactment of Rule 50Raving authored one of the cases
that discussed the thaxisting state of the law on theesof the adoption

3 See, e.g., Clayton L. Barker &Philip W. Goodin,Discovery of Electronically Stored
Information, 64 J. Mo. B. 12, 18 (2008) (discussing the OstaggeringO costs associated
with pre-production review of ESI for privileged information).

* See FED. R. EvID. 502advisory committeeOs note.
® See, e.g., Peterson v. Bernardi, 262 F.R.D. 424, 427 (D.N.J. 2009) (noting that, one year
after the enactment of Rule 502, lawyers failed to cite Rule 502 even though it controlled

their motion).

® See discussioninfia Part IV.C
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of the 2006 anendments to the Federal Rules of Civil Procedtiedt
addressed the discovery of E&id in that caseexpressed ancern that
the 2006 enendments did not contain sufficient protections against waiver
of privilege or protection to promote the aspoas of the new ruleS.To
undertake tts analysis the Article will focus on Rule 502tself, section
by section, with particular emphasis on the Advisory Commétéaie,
andit will discussthe cases that have, tatd, interpreted each sectioh
the rule Additionally, the Articlewill provide suggestionfor interpreting
and applying Rule 502 so that the rule effectively seagea roadmap for
avoiding or limiting the effect of disclosure of privilegedvasrk-product
protected information anahy ensuing waiver

Il. OVERVIEW

[4] Rule 502 is itled OAttornegClient Privilege and Work Product;
Limitations onWaiver.(3 As the title makes clear, the rule applies only to
the attorneglient privilege and the work product doctrihelt has no
effect on any other evidentiary privilege, such as the wasty of
governmentalor other common law privileges, including the confidential
marital communications privilege,”® the psychotherapigpatient
privilege,** the clergycommunicanprivilege,*? the Olaw enforcementO or

" See Hopson v. Mayor of Balt., 232 F.R.D. 228, 244 (D. Md. 2005); discussjan Part
ILA.

8 FED. R.EVID. 502.

® See FED. R. EvID. 502. The differences between the attorBeljent privilege and the
work product doctrine are discussag« Part 11.B

% See Trammel v. United States, 445 U.S. 40, 51 (1980) (noting that there is an
Oindependent rule protecting confidential marital communicationsO).

1 See Jaffee v. Redmond, 518 U.S. 1, 15 (1996) (noting that Rule 501 protects
psychotheraist-patient communications).

12 See In re Grand Jury Investigation, 918 F.2d 374, 384 (3d Cir. 1990) (citidoH8 H.

WIGMORE, EVIDENCE © 2285 (McNaughton rev. ed. 1961)) (describing the test for
determining whether a communicatioiitiwa clergyman is pvileged)

3
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OinformerOsO privilddeand the Odeliberative processO privitegén
addition, Rule 502 only applies to certéiypes of waiver of the attornBy
client privilege or workproduct protection, namely those made by an
acual disclosure of the privileged or protectiedlormation.”® Further,
Rule 502 addresses how a party can waive, or not waive, the aRorney
client privilege or workproduct protection when making disclosures either
in a Ofederal proceedingO or to a Ofealymady.O° Thus, the rule reaches
disclosures made during civil and criminal proceedingsedefal court,
during administrative proceedingand to federal administrative agencies
during investigative proceedings.

A. Legislative History

[5] Prior to,and foreshadowing, the enactment of Rule 502dpson

v. Mayor of Baltimore, theUnited States District Court for the District of
Maryland recognized that the policy of Onarrowly confining the attorney
client privilege to its essential purpose, wélbjectmatter waiver as the
price for unprotected disclosureO was at odds with Othe distinct trend
towards limiting the nature and amount of discovery to the needs of the
particular case, given the issues in the case, the importance of the facts
sought tobe discovered, and the resources of gagies. O’ The court
further acknowledgedOthe enormous costs that would accompany a
requirement that in all civil cases the production of electronically stored
information could not be accomplished until after amprehensive

'3 See In re City of New York, 607 F.3d 923927 (2d Cir. 2010) (considering the
question of when the OOlaw enforcement privilegeO must yield to the needs of a party
seeking discovery in a civil actionO).

14 See DepOt of Interior v. Klamath Water Users Protective AssOn, 532 U.S. 1, 8 (2001)
(mentioning the Odeliberative processO privilege as a civil discovery privilege).

15 See FED. R. EVID. 502 advisory committeeOs note (O[Rule 502] governs only certain
waiversby disclosure. Other commdaw waiver doctrines may result in a finding of
waiver even where there is no disclosure of privileged information or work product.O)

18 See FED. R.EVID. 502.

7 See Hopson v. Mayor of Balt., 232 F.R.D. 228, 238 (D. Md. 2005)

4
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privilege review and particularized assertion of privilege and work product
claims,&and notedhat ESI production costs could amount to millions of
dollars, including tens or hundreds of thousands of dollars in privilege
reviewcosts.*® Additionally, the court observed that, O[w]ith regard to the
process of assembling electronic information responsive to discovery
requests, an entire industry of consultants hal[d] developed to provide
services to litigants,O with one consultant estimating ®@dgestic
commercial electronic discovery revenues were in the range of $832
million - a 94 percent increase from 2003,00 and projecting revenues of
$1.282 billion for 2005, $1.923 billion for 2006, and $2.865 billion for
2007.%

[6] With such exorbitancosts, Oinsist[ing] in every case upon Oold
worldO recortdy-record preproduction privilege review, on pain of
subject matter waiver, would impose upon parties costs of production that
bear no proportionality to what is at stake in litigation.3° The court
qguoting theReport of the Judicial Conferenoé the United States by the
Advisory Committee on the Federal Rules of Civil Proceduoted:

The problems that can result from efforts to guard against
privilege waiver often become more acute whi&gtovery

of electronically stored information is sought. The volume
of the information and the forms in which it is stored make
privilege determinations more difficult and privilege review
correspondingly more expensive and tiomsuming, yet
less likel to detect all privileged information. Inadvertent
production is increasingly likely toccur.?

18 See id.

1971d. at 239 & n.32 (citingSocha-Gelbmann 2005 Electronic Discovery Survey, SOCHA
CONSULTING LLC, http://lwww.sochaconsulting.com/2005surveyresults.htm (last visited
Feb. 4, 2011)).

2 Id. at 244,
2 1d. at 232 (quotingCOMM. ON RULES OFPRACTICE AND PROCEDURE SUMMARY OF THE

REPORT OF THEJUDICIAL CONFERENCE 27 (Sept. 2005)[hereinafterREPORT OF THE
JubicIAL CONFERENCR).
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Notably, pre-Rule 502inadvertent production of privileged data could
Oconstitute a waiver of privilege as to a particular item of information,
items relatedo the relevant issue, or the entire dathectionOin some
jurisdictions.?

[7] Thus, significant discovery issuexisted, includingthe privilege
reviewa paty producing ESI had to performihether counsel could enter
into nonwaiver agreements to permit pgsbduction assertion of
privilege; whether sue agreements would be effectivand whether,
under principles of substantive evidence law, inadvertent production
resulted in waiver oprivilege.® Addressing these issuesAfopson, the

court observed that Oone of the most challenging aspectsO of ESI
discovery is Ohow properly to conduRtile 34 discovery within a
reasonable pretrial schedule, while concomitantly insuring that requesting
parties receive appropriate discovery, and that producing parties are not
subjected to production timetables that create unreasonable burden,
expense, and risk of waiver of attorBelyent privilege and work product
protection.*

[8] To address thesehallengespendingamendmentso Rules 16(b)

and 26(f)*® Gencourage[d] the party receiving the electronic discovery to
agree not to assert waiver of privilege/work product protection against an
opposing party that agrees to provide expedited production of
electronically stored information without first doing a {flddged
privilege review.3® Specifically, the amendments authorized the court to
issue scheduling orders to address-waiver agreements between the
parties, permitted the parties to ask tleirt to adopt their agreements,

% Hopson, 232 F.R.Dat 232.

21d. at 231.

*Id. at 232.

% See STAFF OF H. COMM. ON THE JUDICIARY, 111TH CONG., FEDERAL RULES OF CIVIL
PrROCEDURE at XIl (Comm. Print 2009) (noting that the 2006 amendments went into

effect on December 1, 2006).

% Hopson, 232 F.R.D. at 234
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and permitted the parties to make posiduction claims of privilege and
work-product protection foESI.?” However, as theourt pointed out, the
Report of the Judicial Conferenemted thatthe proposed amendments
only allowed for a party telaim privilege or workproductprotection:it

did not state definitively that producing documents pursuant tewaver
agreements would not result in waiver of privilege or womdduct
protection.® Thus, the amendments would permit parties to redtlee O
burdens of privilege reviewO for ESI, Obut at the price of risking waiver or
forfeiture of privilege/work product protection, depending on the
substantive law of the jurisdiction in which the litigat was pending,O
such that Ono prudent party would agree to follow the procedures
recommended in the proposetie.(°

[9] Nonetheless, Oparties, with the apparent encouragement of courts,
ha[d] been using these procedures even in advance of the adoption of rule
changes authorizintgnem.3° Parties were OQenter[ing] into agreements to
disclose privileged materials provided the disclosure [was] not taken to
entail waiver as to all privilegechatters,0O and courts were upholding the
agreements or even adopting them as court ordeso that the parties, in
theory, could OOavoid the general rule that partial disclosure on a given
subject matter [would] bring in its wake totaisclosure. @' The
agreements OOprotect[ed] responding parties from the most dire
consequences of inadvertent waiver by allowthgm to Otake backO
inadvertently produced privileged materials if discovered within a
reasonable period, perhaps thirty days frsoduction. @

" Id. at 233 (citingREPORT OF THEJUDICIAL CONFERENCE supra note 21at26,52).
2 I4. (citing REPORT OF THEJUDICIAL CONFERENCE supra note 21, at 26
2 Hopson, 232 F.R.Dat 23384 (footnote omitted).

3014, at 234, 235 n.10 (collecting cases from 1950 through 2003 and noting that O[n]Jot all
courts have approved navaiver agreements beeen counselO).

31 1d. at 232 n.1 (quotindEDNA SELAN EPSTEIN THE ATTORNEY-CLIENT PRIVILEGE AND
THE WORK-PRODUCTDOCTRINE 28788 (4th ed. 2001)).

32 1d. at 232 (quotindANUAL FOR COMPLEX LITIGATION (FOURTH) & 11.446(2004).
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[10] But, prior to Rule 502, these navaiver agreements would not
necessarily Oinsulate the parties from waiverO or be enforceable as to third
parties®*® In part, their effectiveness depended on the court hearing a
waiver argument, because the federalrtsotook Othree distinct positionsO

as to whether inadvertent production waived privilegevork-product
protection:

The Ostrict accountabilityO approach followed by the
Federal Circuit and the First Circuit [and the District of
Columbia] (which almost lvays finds waiver, even if
production was inadvertent, because Oonce confidentiality
is lost, it can never be restoredO); the lenient/ Oto err is
humanO approach, followed by the Eighth Circuit and a
handful of district courts (which views waiver as remng
intentional and knowing relinquishment of the privilege,
and finds waiver in circumstances of inadvertent disclosure
only if caused by gross negligence); and the third approach,
adopting a O ObalancingO test that requires the court to make
a caseby-case determination of whether the conduct is
excusable so that it does not entail a necessary waiverQ
[(adopted by a number of district courts within the Fourth
Circuit)].**

Considering these disparate views, Hwgson court cautioned that parties
shouldOassume that complete-preduction privilege review is required,
unless it can be demonstrated with particularity that it would be unduly
burdensome or expensive to aind®

[11] The Hopson court presented a Oviable method of dealing with the
practical challenges to privilege review of electronically stored
information without running an unacceptable risk of subjeatter

33 Jd. at 235 (CitingCHARLES ALAN WRIGHT & KENNETH W. GRAHAM, JR., FEDERAL
RULES OFEVIDENCE ©55077,579n.22(1986)).

34 1d. at 23%86 (footnotes omitted).

% Hopson, 232 F.R.D. at 244.
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waiver.3° Explaining that parties can avoid waiver successfully if Othe
production of inadvertently produced privileged electratata [is] at the
compulsion of the court, rather than solely by the voluntary act of the
producing party,O and Othe procedures agreed to by the parties and ordered
by the court demonstrate that reasonable measures were taken to protect
against waiver of fwilege and work producprotection,3” the court
proposed that courts issuprotective orders, scheduling ordersy
discovery management orders Othat incorporate procedures under which
electronic records will be produced without waiving privilege or work
product that the courts have determined to be reasonable given the nature
of the case, and that have been agreed to hyatties.G® It elaborated:

[P]arties that have entered into an agreement to preserve
privilege claims with respect to productionedéctronically
stored information [may] avoid subsequent claims by third
parties that the production waived the privilege, provided:
(a) the party claiming the privilege took reasonable steps
given the volume of electronically stored data to be
reviewed, he time permitted in the scheduling order to do
so, and the resources of the producing party; (b) the
producing party took reasonable steps to assert promptly
the privilege once it learned that some privileged
information inadvertently had been disclosdéspite the
exercise of reasonable measures to screen for privilege and,
importantly; (c) the production had been compelled by
court order that was issued after the court's independent
evaluation of the scope of electronic discovery permitted,
the reasondbness of the procedures the producing party
took to screen out privileged material or assert -post
production claims upon discovery of inadvertent production
of privileged information, and the amount of time that the
court allowed the producing party to espl on the

36 14 at 239.
37 1d. at 240.

3814 at 239.
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production.®®

Thus, the permitted amount of ESI discovery would Obe a function of the
issues in the litigation, the resources of the parties, whether the discovery
sought [was] available from alternative sources that [we]re less
burdensome, anthe importance of the evidence sought to be discovered
by the requesting party to its ability to provedisims.3°

[12] Inits proposal, the court relied on Proposed Rule of Evidence 512,
which, while rejected by Congress, nonetheless Oevidencefgjrtiraon

law of privilege and therefore may be applied under Rule 501 if reason
and experience make such applicatppropriate.3* Proposed Rule 512
provides: OEvidence of a statement or other disclosure of privileged matter
is not admissible against thwlder of the privilege if the disclosure was

(a) compelled erroneously or (b) made without opportunity to claim the
privilege.3> Thus, Proposed Rule 512 Ocan containO damage caused by
the inadvertent disclosure of privileged informatfénCourts have tied

on Proposed Rule 51Qto hold tha& party that is compelled to produce
privileged material, or erroneously produces it, does not waive the
privilege.3* Simply put, Oprovided the holder of the privilege has taken
all reasonable measures under theurirstances to prevent disclosure, but
was prevented from doing so by matters beyond his control, a finding of
waiver would be unfair antmproper.(® While the mechanism to avoid

¥d. at 242.

Od. at 244,

* Hopson, 232 F.R.D. at 240 (citingAck B. WEINSTEIN & MARGARET A. BERGER
WEINSTEING FEDERAL EVIDENCE ©512.02(Joseph M. McLaughlin ed., Matthew Bender
2d ed. 1997)).

“2Rules of Evidence for U.S. Courts and MagistraiésF.R.D. 183, 259 (1972) (Federal
Rule of Evidence 512).

3 Hopson, 232 F.R.D. at 241.
* Id. (citing Transamerica Computer Co. v. IBM, 575 F62d (9th Cir. 1978)).

414 at 243.
10
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privilege waiwer that Hopson suggestedvas a means to avoid the harsh
effectsof waiver, it was nonetheless a Rube Goldbeaghine® that was
both cumbersome and limited. Essentiallyeguired the courio burden

the parties with compulsion to conduct discovery in a manner that would
enhance the risk of unintentional disclosure privileged or protected
information.

[13] Two years after th&opson decision, in September 2007, when the
Judicial ConferenceOs Committee on Rules of Practice and Procedure
approved Proposed Rule 502 and the Judicial Conference recommended
its enactment, the Committesibmitted the proposed rule @ongress.*’

The Committee submitted the proposed rule to Congress because, while
the Rules Enabling Act provides that O[t]he 8o Court shall have the
power to prescribe general rules of practice and procedure and rules of
evidence for cases in the United States district courts (including
proceedings before magistrate judges thereof) and cougspeds,3® it

also provides tha®[a]ny such rule creating, abolishing, or modifying an
evidentiary privilege shall have no force or effect unless approved by Act
of Congress.(° On February 25, 2008, Senator Patrick Leahyv{D
reported the legislation out of the Committee on the drgiovithout
amendment.®® By unanimous vote and without amendment, the Senate
approved the legislation on February 27, 2808 he legislation passed

the House on September 8, 2008 with an addition to the explanatory note

% See  generally  Rube Goldberg  Biography, RuBE ~ GOLDBERG,
http://www.rubegoldberg.com/(last visited Feb. 14, 2011) (OA Rube Goldberg
contraption . . . takes a simple task and makes it extraordinarily complicated.O).

" Bill Summary and Status, 110th Congress (2007 — 2008) S.2450, All Congressional
Actions, LIBR. CONGRESS http://Thomas.loc.gowgi-bin/bdquery/z?d110:
SN02450@ @ @X (last visited Feb. 5, 2011) [hereina®&¥ Summary and Status].

4828 U.S.C. 22072(a)(2006).

9 1d. 0 2074(b).

%0 Bill Summary and Status, supra note 47.

a.

11
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accompanying Rule 502 but withcatnendment to the proposed rule, and
the President signed the riifgo law on September 19008.%

B. Distinguishing between AttornBglient Privilege
and Work Product Doctrine

[14] The attornefklient privilege and the work product doctrine are
distinct evidentiary principles, each of which protects a diffeirgatest.>

OThe attorndlient privilege protects the confidentiality —of
communications between attorney and client made for the purpose of
obtaining legaladvice.3* Its purpose is Oto promote communication
between attorney and client by protecting client confideritesThe
attorneyxlient privilege Ois one of the oldest recognized privilefms
confidertial communications.3° Courts havenarrowly construedthe
attarneyexlient privilege.*’

5214

%3 See Nutramax Labs., Inc. v. Twin Labs. Inc., 183 F.R.D. 458, 463 n.10 (D. Md. 1998);
see also United States v. Nobles, 422 U.S. 225, 238 n.11 (1975); Hickman \orT 829

U.S. 495, 508 (1947); NatOl Union Fire Ins. Co. v. Murray Sheet Metal Co., 967 F.2d
980, 984 n.4 (4th Cir. 1992); Duplan Corp. v. Deering Milliken, Inc., 540 F.2d 1215,
1223 n.7 (4th Cir. 1976).

> Genentech, Inc. v. U.S. Intdl Trade Comm®n, BR1B09, 1415 (Fed. Cir. 1997)
(citing Am. Standard Inc. v. Pfizer Inc., 828 F.2d 734, 745 (Fed. Cir. 1987)).

5 In re Martin Marietta Corp., 856 F.2d 619, 624 (4th Cir. 1988);Swidler & Berlin v.

United States, 524 U.S. 399, 403 (1998) (stating thatpurpose of the attorniggtient
privilege is Oto encourage Ofull and frank communication between attorneys and their
clients and thereby promote broader public interests in the observance of law and the
administration of justiceOO) (quoting Upjohn CoUnited States, 449 U.S. 383, 389
(1981)).

%% Swidler & Berlin, 524 U.S. at 403 (citind/pjohn, 449 U.S. at 389)see Mohawk
Indus., Inc. v. Carpenter, 130 S. Ct. 599, 606 (2009); Hunt v. Blackburn, 128 U.S. 464,
470 (1888) (recognizing the attorri&jient privilege).

’NLRB v. Harvey, 349 F.2d 900, 907 (4th Cir. 1965) (quoting\8&EMORE, EVIDENCE
a 2291, at 554 (McNaughton rev. ed. 1961)) (OThe privilege remains an exception to the
general duty to disclose . . . . Itis worth preserving for the sitegyeneral policy, but it

12
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[15] In contrast, the work product doctrine, first recognizeHickman

v. Taylor®® Oessentially protects the attorneyOs work and mental
impressions from adversaries and third parties even when communicated
to the client.® Put aother way, the work product doctrigeards against

the discovery of Odocuments and tangible things that are prepared in
anticipation of litigation or for trial by or for another party or its
representative (including the other partyOs attorney, corsultanor
agent).3° Its purpose is t@heltef] the mental processes of the attorney,
providing a privileged area within which he can analyze and prepare his
clientOgase.5* The doctrine affords the litigant Oa broader protection,
designed to balanciéne needs of the adversary system: promotion of an
attorneyOs preparation in representing a client versus societyOs general
interest in revealing all true and material facts to the resolution of a
dispute.(5> Nonetheless, work product materials that ach@wise
discoverable under Rus(b)(1),&° (i.e., relevant and neprivileged, are
discoverable if the party seeking discovery Oshows that it has substantial
need for the materials to prepare its case and cannot, without undue
hardship, obtain their sstantial equivalent by othereans.(*

is nonetheless an obstacle to the investigation for truth. It ought to be strictly confined
within the narrowest possible limits consistent with the logic of its principles.O).

%8 Hickman, 329 U.S. at 5% 1see Nutramax, 183F.R.D. at 462;see also FED. R. EVID.
502 advisory committeeOs note.

% EpNA S. EPSTEIN THE ATTORNEYBECLIENT PRIVILEGE AND THE WORKEPRODUCT
DocTRINE 1027 (5th ed. 2007).

O Fep. R.CIv. P.26(b)(3)(A).
®1 United States v. Nobles, 422 U.S. 225, 238 (193&)Trs. of Elec. Workers Loc. No.
26 Pension Trust Fund v. TruBund Advisors, Inc., 266 F.R.D. 1, 13 (D.D.C. 2010)

(stating that the work product doctrine Ocreates a zone of privacy around counselO).

%2 In re Martin Marietta Corp., 856 F.2d 619, 624H4Zir. 1988) (citingVobles, 422 U.S.
at 238)).

% Fep. R.CIv. P.26(b)(3)(A)(i).

% Fep. R. Civ. P.26(b)(3)(A)(ii).

13
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[16] Work product falls into two categories: opinion work product,
which contains the Omental impressions, conclusions, opinions, or legal
theorie§ of a partyOs attorney or other representative concerning the
litigation,(° and fact, or Oordinary,O work product, which refers to
documents and things surrounding an attorneyOs preparation of a clientOs
case which extends to information the attorney oralgent, assemblé3n
anticipation of litigation.(3® O[W]hat the work product doctrine is
fundamentally designed to protect against is disclosure of Opure® mental
impressions or opinions @bunsel.(’ In that vein, discovery under Rule
26(b)(3)(A) generly is available only for fact, not opinion, work
product.®®

[17] Waiver of the attorneyxlient privilege and waiver othe work-
product protection result from differerdircumstances.® Waiver of
attorneyxlient privilege Odoes not automatically waive whateverk-
product immunity that communication may also enjoy, as the two are
independent and grounded on differgnticies.3° Therefore, O[w]aiver

% Fep. R.CIv. P.26(b)(3)(B).

% EpSTEIN supra note 59, at 946see Nutramax Labs., Inc. v. Twin Labs. Inc., 183
F.R.D. 458, 462 (DMd. 1998).

87 Nutramax, 183 F.R.D. at 466 (citinf re Martin Marietta, 856 F.2d at 625

%8 See FED. R. Civ. P. 26(b)(3)(B) (OIf the court orders discovery of [attorney work
product], it must protect against disclosure of the mental impressions, conslusi
opinions, or legal theories of a partyOs attorney or other representative concerning the
litigation.0); Eden Isle Marina, Inc. v. United States, 89 Fed. Cl. 480, 496 (2009)
(OOWhereas factual work product can be discovered solely upon a showirsganitisli

need and undue hardship, mental process work product is afforded even greater, nearly
absolute, protection.00) (quotinge Seagate Tech., LLC, 497 F.3d 1360, 1375 (Fed.
Cir. 2007));see also Nutramax, 183 F.R.D. at 462 (noting that opinion \gsroduct is
OOnearly absolutely immune® from discoveryO).

89 See Nutramax, 183 F.R.D. at 464 n.10.

"0 EPSTEIN supra note 59, at 1027.

14
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of the privilege should always be analyzed distincibyrfrwaiver of work
product.G*

[18] Attorneyexlient privilege waiver occurs whehe client or counsel

acts in a way Othat is inconsistent with the continued maintenance of the
privilege. 3> Although now tempered by the protections of Rule 502, as
discussedinfra, waiver of the attorneiclient privilege may occur through
Oany disclosure, intentional, even inadvertent, which is inconsistent

with maintaining the communication asenfidential.3®* The client holds

the privilege and has the ability to waiteeither expressly dmpliedly.”

[19] Only disclosure Oin a manner that is inconsistent with preserving
the secrecy of that information from an adversaryO waives the work
productdoctrine.” Indeed, OOthe mere showing of a voluntary disclosure
to a third person ... should not suffice in itself for waiver dfie work-
product privilege,0O even though it would OOgenerally suffice to show
waiver of the attorneiclient privilege@® Put anothe way, waiver of
work-product protection only may occur when Oa disclosure has been
made which is consistent with a conscious disregard of the advantage that
is otherwise protected by thaoctrine. 3’ Thus, inadvertent disclosure,
which waives the attorn&glient privilege, does not appear to waive the

.

"2Trs. of the ElecWorkers Loc. No. 26 Pension Trust Fund v. Tistd Advisors, Inc.,
266 F.R.D. 1, 11D.D.C. 2010).

3 Nutramax, 183 F.R.D. at 464 n.10 (emphasis added) (citiegaffertyOs, Inc. v. Bank
of Glen Burnie, 179 F.R.D. 163, 1883 (D. Md. 1998)).

" Eden Isle Marina, Inc. v. United Stat@&9 Fed. Cl. 480, 502009).
S Tys. of the Elec. Workers Loc. No. 26 Pension Trust Fund, 266 F.R.D. at 15.

8 1d. at 14(quoting United States v. Am. Tel. & Tel. Co., 642 F.2d 1285, 1299 (D.C. Cir.
1980)).

" Nutramax, 183 F.R.D.at 464 n.10 (citing Doe v. United Stat€62 F.2d 1073, 1081
(4th Cir. 181)).
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Omore robustO work proddottrine.”® The scope of waiver differs for
fact and opinion work produét.

C. Organization of Rule 502

[20] Rule 502 includes seven subsections: (1) disclosures in federal
proceedings or to an agency that involve waiver of the attBolient
privilege orwork-product protection, as well as the scope of waver;®°

(2) inadvertent disclosure of privileged or protected information, and when
such disclosure does or does not result in waiver of privilege or
protection®" (3) disclosures in state proceedings, whether judicial or
administrative, where there is no stataurtoorder in effect governing
waiver of privileged or protecteahformation;®” (4) the controlling effect

of afederal courbrderstating that privilege or protection is not waived by
disclosure, which is binding on parties and +pamties to the litigatino,

and applies to other federal proceedings, as well as topstatedings;®

(5) the effect of agreements between parties to federal proceedings to the
effect that a particular disclosure will not constitute waiver of privilege or
protection®* (6) the catrolling effect of Rule 502 as against all other
federal and state proceedings, as well as @urexed or cowrnandated

8 Id; see also EPSTEIN supra note 59, at 1037 (OAny inadvertent disclosure of work
product should not ordinarily entail subject matter waiver. Given the purposes that are
served by the wolproduct doctrine such a result would in ordinary circtamses be
perfectly extraordinary and entirely punitive for no cognizable judicial purpose.O).

9 See infra Part Il

8 Fep. R. EviD. 502(a). For convenience, this Article will refer to the attofobgnt
privilege as the OprivilegeO and wardductprotection as Oprotection.O

8 Fep. R.EVID. 502(b).
8 Fep. R.EVID. 502(c).
8 Fep. R.EviD. 502(d).

8 Fep. R.EVID. 502(e).
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arbitration proceedings®* and (7) definitions of the attornBslient
privilege and work produatoctrine.®

[21] The Advisory CommitteeOs Note is crucial to a proper
understanding of the purpose, scopred operation of the new rulend it
provides vital guidance as to interpreting the rule in actual cases. The
introductory portion of the CommitteeOs Note is especially impoataiit,
discusses the purpose of the rule and clearly identifies the ruleOs
objectives® As the note states, O[Rule 502] has two major purp@ses.O
First, it is intended t@esolvd] longstanding disputes in the courts about
the effect of certain discloses of communications or information
protected by the attornBglient privilege or as work produgspecifically

those disputes involving inadvertent disclosure and subject matter
waiver.(5° Second, the rule is intended to Orespond][] to the widespread
complant that litigation costs necessary to protect against waiver of
attorneyxlient privilege or work product have become prohibitive due to
the concern that any disclosure (however innocent or minimal) will
operate as a subject matter waiver of all protectmehmunications or
information.3° Cases involving ESI discovery heighten the fear of subject
matter waivef® It is important to realize that Rule 502 OtrumpsO or
supersedes court decisions rendered prior to the enactment of the rule that
are inconsistenwith it.%

8 Fep. R.EvID. 502(f).

8 Fep. R.EvID. 502(g).

8 Fep. R. EvID. 502advisory committeeOs note.

B 1d.

¥1d.

Ord.

91 See id.

92 See Daubert v. Merrell Dow Pharm., Incs09 U.S. 579, 587 (1993) (holding that a

new federal rule of evidence superseded a common law rule that is either not
incorporated or is inconsistent with the new rule).
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[22] Courts called upon to interpret Rule 502 should be especially
diligent in construing it in a manner that is consistent with its purpose.
Otherwise, its goal of Oprovid[ing] a predictable, uniform set of standards
under which parties catletermine the consequences of a disclosure of a
communication or information covered by the attoBofignt privilege or
work-product protection@annot beachieved.®®> The importance of this
comment cannot be overlooked. Rule 502 was enacted to prowigker$a

and clients with a roadmap of how to avoid or limit the efédavaiver of
privilege orwork-productprotection. It cannot function as intended if
some courts interpret it in a manner that is not in concert with its purpose,
because without unifar application, there can be nwedictability.®®
Absent this predictability, the rule is robbed of its primary justification.

[23] As this Article will demonstrate, some courts have interpreted Rule
502 in a fashion that undermines these two primarypgses, by
interpreting what OinadvertentO means in connection with Rule 502(b) in a
manner that makes its implementation more cumbersomeiritended,®

or by rejecting as OunreasonableO efforts taken by lawyers to protect
against waiver of privilege orrgtection in circumstances where a strong
argument could be made that what was done was perfectly reasonable,
given the nature of thigtigation.”” Other courts have taken what may be
regarded as an overhgstrictive approach in determining whether
agreenents that counsel enter into to avoid waiver of privileged or
protected information pursuant to Rule 502(e) qualified for the protection
that subsection (e) is intended goovide.®® Still others appear to have

% Fep. R.EvID. 502 advisoncommitteeOs note.

9 See id.

% ¢f. Upjohn Co. v. United States, 449 U.S. 383, 393 (1981) (OAn uncertain privilege, or
one which purports to be certain but results in widely varying applications by the courts,
is little better than no privilege at all.O).

% See infra Part IV.A.

97 See infra Part IV.B.

98 See infra Part VIII.
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engrafted a requirement of taking Oreaso@aplecautions against waiver
when interpreting sections of the rule that do not themselves impose these
requirements.”® It is sincerely hoped that in the future, reviewing courts
will achieve sufficient uniformity in interpreting Rule 502 in accordance
with its purpose to reach the twin goals of predictability and reduction of
litigation costs associated with discovery of ESI for lawyers and clients.
Interpreting the rule consistently with the discussion of its purpose
contained in the Advisory Committe®tes is one way reviewing courts

can ensure that they are achieving these goals.

[11. RULE 502@)
[24] Rule 502(a) states:

When the disclosure is made in a Federal proceeding or to a
Federal office or agency and waives the attofnksnt
privilege orwork-product protection, the waiver extends to
an undisclosed communication or information in a Federal
or State proceeding only if:

(1) the waiver is intentional;

(2) the disclosed and undisclosed communications or

information concm the same subject matter; and
(3) they ought in fairness to be considetegkther.'®

As the rule makes clear, it applies to disclosures of privileged or protected
information made in a Ofederal proceedingO (judiciadroimistrative),**

or to a fedeal OofficeO otagency.8” Further, subsection (a) applies
when there has been (1) a disclosure thaG{@ives the attorneglient
privilege or workproduct protectioi®but it does not attempt to categorize

9 See infra Part VIII.
10Fep, R.EVID. 502(a).
1 Fep, R.EVID. 502advisory committeeOs note.

192FEp, R.EVID. 502(a).
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the circumstances that could lead to the asioh that a waiver has
occurred.!

[25] To determine whether the disclosure constituted a waiver of the
privilege or protection, you must look to: (1) Rule 502 itself (for example,

a waiver can occur if a court determines, pursuant to Rule 502(bj that
partyOs disclosure of privileged or protected information was not
inadvertent, despite that partyOs claim that it was); or (2) the common law
of privilege or protection waiver to determine if there would be a waiver
under the circumstances of tbase.'® If there has been a disclosure that
waives the privilege or protection, then Rule 502(a) provides that the
scope of that waiver is limited to what was actually disclosed, and does
not constitute broader subject matter waiver, unless (1) the waiver is
Oinentional,® in which case the scope of the waiver extends to (2) Othe
disclosed and undisclosed communications or information concern[ing]
the same subject matter,O but only if (3) the undisclosed communications
or information Oought in fairness to be cdesed togetherO with the
disclosed communications mformation.'%

[26] Severalimportant observations must be made abouttéx¢ of

Rule 502(a). First, Rule 502(ajakes no attempt to define what the test is

to determine whether the disclosure cdngtd an OintentionalO waiver.
The CommitteeOs Note offers guidance, however, by seeming to equate
OintentionalO waiver with Ovoluntary disclosureO that constitutes a waiver
(under either Rule 502 or applicable common law), a conclusion supported
by additonal language in the CommitteeOs Note that O[i]t follows that an
inadvertent disclosure of protected information can never result in a
subject matterwaiver.3%® Thus, Rule 502(a) does not require a
demonstration that the party that disclosed the privilege protected
information subjectively intended to waive the protection, but rather a

lOSld.
194Fep. R.EVID. 502 advisory committeeOs note.
15 FEp. R.EVID. 502(a).

198 Fep, R.EVID. 502 advisory committeeOs note.
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showing that the production was Ovoluntary® andOnatvertent.3%
Accordingly, if a party meant to disclose the privileged or protected
information, knowing that it as privileged or protectethformation,'®
even if it did not then intend to waivée privilege or protection, the
disclosurelikely meets the Owaiver is intentionalO requirement of Rule
502(a).'%°

107 .
See id.

198 5ee, e.g., Seyler v. FSys. N. Am., Inc., No. 10 Misc. 7 (JGKI011 WL 196920, at *3
(S.D.N.Y. Jan. 21, 2011) (concluding that the plaintiffOs counselOs production-of an e
mai between the plaintiff and her sister, which was covered by the atfnlient
privilege, Odoes not satisfy the higher standard of intentional waiver in Rule 502(a)O
because the plaintiffOs counsel Odid not at the time [of production] know that the
plaintiffOs sister was a lawyerO).

199 See, e.g., Silverstein v. Fed. Bureau of Prisons, No-d@702471PAB-KMT, 2009

WL 4949959, at *12 (D. Colo. Dec. 14, 2009) (rejecting the defendantOs claim of
inadvertent disclosure of work product). Siverstein, the court found instead that the
defendant disclosed the work product in order to Ogain an advantage in the litigation,0
and having done so, made a Oconscious decisionO not to request that the protected
information be returned by its adversary. at *7, 12. Concluding that a voluntary
disclosure © protected informationto gain an advantage in the litigation was an
intentional waiver under Rule 502(a), the court ruled that Rule 532(@subject matter
waiveiO was appropriate because defendant Ointentjomaitl willfully intended to
mislead the plaintiff and gain an advantage in the litigatidd.@t *12-13. Accordingly,

the court extended the waiver to documents not disclosed, but concerning the same
subject matter as the disclosed work product doctméhn at *14. InChick-Fil-A v.

Exxon Mobil Corp., No. 0861422-CIV, 2009 WL 3763034S.D. Fla. Nov. 10, 2009)

the court foundthat Exxon Ovoluntarily isclosed to its adversary®O wqtoduct
protected information./d. at *3. The court, while referencing Rule 502 to address the
scope of waiver, hel®[agcordingly, ... that ExxoncounselOs intentionalpluntary
disclosure to ChicKil-A of attorney QuiralteOs Memorandum waiveckdaOs work
product protection.dd. Likewise, inEden Isle Marina, Inc. v. United States, the Court

of Federal Claims rejected the defendantOs contention that its production of work product
information did not constitute a waiver because it was inadvertent pursuant to Rule
502(b) 89 Fed. CI 480, 510 2009). Instead, the court held that production was
intentional because the defendant had produced the work product information on three
separate occasions and in a manner Oso careless that it [could not] be construed as
inadvertent.Old. Theefore, the court looked to Rule 502(a) to determine the scope of
the waiver. Id. at 52@21.
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[27] The Advisory Committee®¢ote identifies the OeviRule 502(a)

was intended to protect against, namely Osituations in which a party
intentionally puts protected information into the litigation in a selective,
misleading and unfaimanner.3* This language provides additional
support for the notion that theonds Owaiver is intentionalO used in Rule
502(a) are synonymous with Ovoluntary,O as opposed to Oinadvertent,O
disclosure. Therefore, Rule 502(a) does not require a showing of
subjective intent to waive privilege protection.'** The principle is that a
party cannot have its cake and eat it tooa [fartyvoluntarily discloses

only a portion of privileged or protected information that is helpful to its
litigation position, while concomitantly refusing to disclose harmful
privileged or protected informaitn relating to the same subject matter,
such OselectiveO disclosure would be both misleadinghfand"*? Thus,

the correct interpretation of the words Owaiver is intentionalO as used in
Rule 502(a) is that the disclosure of privileged or protected irtiom

was voluntary, purposeful, and advertent, and that under either Rule 502
or common law, such a disclosure constitutesiaer.'*®

[28] The second noteworthy observation about Rule 502(a) is that, in
discussing the waiver of undisclosed work produndbrmation of the
same subject matter as that which was disclosed, the rule makes no
attempt to distinguish between fact work product and opinion work
product.”* In contrast, Federal Rule of Civil Procedure 26(b)(3), which
Ocodifies the work product doctriné’distinguishes between OopinionO
work producN disclosure of which, Rule 26(b)(3)(B) cautions, courts
Omust protect against@nd OfactO work product, to @i Rule

MOrep, R.EVID. 502 advisory committeeOs note.
M See id.

M28ee id.

lla[d.

14 See FED. R. EVID. 502(a) (mentioning waiver of Owepkoduct protectionO without
clarification).

M5 Nutramax Labs., Inc. v. Twin Labs. Inc., 183 F.R.D. 458, 462 n.6 (D. Md. 1998).
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26(b)(3)(B) does nopertain.**® A court may order a party to disclose
OfactO work product to an adversary that can show Oit has substantial need
for the materials to prepare its case and cannot, without undue hardship,
obtain their substantial eqalent by othermeans. 3’ Rule 502(a)
identifies circumstances in which work product waiver can extend to
Osubject matterO waiver, andefines the scope of sueteiver.!’®* The

rule does not define the circumstanced tian constitute such a waiver.
Ingead it focuses only on the extent ofiyawaiver that hagccurred.***

The common law and the other provisions of Rule 502 supply the
circumstances that constitute a wait?ér.

[29] Despite the ruleOs failure to address opinion and fact work product
direcly with respect to the scope of any waiverviewing courts have
discovered an effective wap harmonize Rule 502 with Federal Role

Civil Procedure26(b)(3)(B) (ORule 26(b)(3)(B)O)rhey simply have held

that the third element of Rule 502{ayvhich povidesthat the scope of
work product waiver extends to undisclosed communications or
information relating to the same subject matter as the work product that
intentionally was waived by disclosure, but only if the undisclosed work
product Oought in fairagO be considered together with the disclosed work
produciN generally excludes opinion worroduct.*® The courts have

18 Compare FeD. R. CIv. P. 26(b)(3)(B) (protecting ental impressions, conclusions,
opinions, or legal theories of a party's attorney or otkpresentative concerning the
litigationO),with Reitz v. City of Mt. Juliet, 680 F. Supp. 2d 888, 892 (M.D. Tenn. 2010)
(citing Tenn. Laborers Health & Welfare Fund v. Columbia/HCA Healthcare Corp., 293
F.3d 289, 294 (6th Cir. 2002)) (OOFactO work predhich reflects information received

by the lawyer, receives less protection than Qopinion®O work product, which reflects the
lawyer's Omental impressions, opinions, conclusions, judgments, or legal theories.00).

" Fep. R. CIv. P. 26(b)(3)(A)(ii).
M8FEp, R.EVID. 502(a).
1191d.

120 See generally FED. R. EVID. 502; see also FED. R. EVID. 502 advisory committeeOs
note.

121 See, e.g., Trs. of Elec. Workers Local No. 26 Pension Trust Fund v. Trust Fund
Advisors, 266 F.R.D. 1, 156 (D.D.C. 2010) (OAfter enactnteof Rule 502, the
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done so on the theory that Rule 26(b)(3)éB)ablishes that is unfair to
include opinion workproduct.*#?

[30] If the language in Rul&02(a)(3), Oought in fairness,O sounds
somehow familiar, it is because it originates in Federal Rule of Evidence

guestions are whether the disclosed and undisclosed information concern the same
subject matter and whether they ought in fairness be considered together. Thus, there is
not now, and there has never been, dhsolute subjeanatter waiver that supposedly
flows from the disclosure of worgroduct.O)Silverstein v. Fed. Bureau of Prisons, No.
07-cv-02471PAB-KMT, 2009 WL 4949959, at *13 (D. Colo. Dec. 14, 20@@)Federal

Rule of Civil Procedure 26(b)(2)(B) canties to provide special protection for opinion
work product . . . . Thus, when considering the fairness of granting a soigéer

waiver of workproduct protectiopursuant to Federal Rule of Evidence 502(a), the court
must pay close attention to ttspecial protection afforded opinion work product.O);
Chick-Fil-A v. Exxon Mobil Corp., No. 0861422CIV, 2009 WL 3763032, at *7 (S.D.

Fla. Nov. 10, 2009)(citing with approvalEden Isle Marina, and concluding that Orule

502 does not abrogate [governingrdDit authority] that Othe subjentitter waiver
doctrine does not extend to materials protected by the opinion work product privilegeO0):
Peterson v. Bernard262 F.R.D. 424, 430 (D.N.J. 2009) (holding that it would be unfair
and not within the interestsf justice to conclude that, despite a partyOs failure to show
that production of privileged and work prodymbtected materials inadvertently were
produced pursuant to Rule 502(b), waiver should extend to opinion work progdet);

Isle Marinav. United States89 Fed. Cl. at 5085 (OFederal Rule of Evidence 502(a)
lacks any explicit language distinguishing between fact work product and opinion work
product. However, ... Federal Rule of Civil Procedure 26(b)(3)(B) . . . continue[s] to
provide spedl protection for opinion work product . . . . Thus, when considering the
fairness of granting a subjectatter waiver of workproduct protection pursuantto . ..
502(a), the court must pay close attention to the special protection afforded opinion work
product.O)see also In re EchoStar CommcnOs Corg48 F.3d 1294, 1303 (Fed. Cir.
2006) (concluding that, pursuant to Fed. R. Civ. P. 26(b)(3), opinion work product
Odeserves the highest protection from disclosureO); Cox v. AdmOr U.S. Steel & Carnegie,
17 F.3d 1386, 1422nodified on other grounds, 30 F.3d 1347 (11th Cir. 1994) (OOopinion
work product enjoys a nearly absolute immunity and can be discovered only in very rare
and extraordinary circumstancesOO) (qudting Murphy, 560 F.2d 326, 336 (8th ICi
1977)).

122 Soe Eden Isle Marina, 89 Fed. Cl. at 5@D5; see also Silverstein, 2009 WL 4949959
at *13; Chick-fil-4, 2009 WL 3763032, at *Peterson, 262 F.R.D. at 430.
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106, the secalled Orule ofompleteness.3* The Orule of completenessO
prevents a party from selectively referring only to part of a document
statement in a manner that is unfairmisleading.** This concept fits
well with the underlying purpose of Rule 502(a)(3): to prevent selective
disclosure of helpful portions of privileged or protected information, while
concomitantly withholding retad information that is ndtel pful .*#°

[31] Nonetheless, even though ORule 26(b)(3) seems to give absolute
protection for the mental impressions and opinions adtnney,3%° and

Oa mere showing of need and an inability to obtain the work product by
other means is not sufficient to pierce the protection accorded to opinion
work product,3% it is a mistake to say that Rule 502(a)(3)Os fairness
provision categorically prohibits subject matter waiver of opinion work
productacross the boardindeed, th&upreme Court Orejected a proposed
amendment to Rule 30(b) that wouldvlagiven opinion work product
absolute protection,3%® and later Oexplicitly declined to rule on the
guestion of whether opinion work product, like materials protected by the

122 Fep, R. EviD. 502 advisory committeeOs note (OThe language [in Rule 502(a)]
concening subject matter waivBDoughtn fairnessd taken from Rule 106, because the
animating principle is the same. Under both Rules, a party that makes a selective,
misleading presentation that is unfair to the adversary opens itself to a more canglete
accurate presentation.O).

124 .
See id.

12514, See generally Johnson Outdoors, Inc. v. Gen. Star Indem, Go. 050522, 2011

WL 196825, at *2 (E.D. Wis. Jan 19, 2011) (holding that the attéxient privilege

had been waived because the plaintiff relied on the attBofiept communications to
support its claims, the withheld documents concerned the sapjectsmatter, and Oit
serve[d] the interests of justice for all the communications to be considered togetherO);
Dubler v. HangsterferOs Labblo. 095144, 2011 WL 90244, at *5 (D.N.J. Jan. 11,
2011) (finding subjeematter waiver of intentionally producedocuments because it
would be Ounfair to allow a client to assert a privilege and prevent disclos[ure] of alleged
damaging documents but to allow the client to disclose other communications for self
serving purposes regiing the same subject matterO).

126 EpSTEIN supra note 59, at 946.
2114, at 947.

128 Holmgren v. State Farm Mut. Auto. Ins. Co. 976 F.2d 573, 577 (9th Cir. 1992).
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attorneyxlient privilege, should be absolutely immune frdiscovery.3?°

The better approach is to recognize that, although greater protections
surround opinion work product, it can be waived in certain circumstances,
as provided for in the commolaw.’*® For examfe, in In re Martin
Marietta Corp.** some, but not all, work product materials were
produced during settlement negotiations, and the court considered
whether, through that disclosuthae party impliedly waiveavork-product
protection for those documentadaother documents of the same subject
matter.**? The court concluded that the protection was waived as to fact,
but not opinion, work product previously disclosed and other fact work
product on the same subject matfér. However, the courhoted that
Oactal disclosure of pure mental impressions may be deemed waiverO and
that Othere may be indirect waiver [of opinion work product] in extreme
circumstances.G

129 EpSTEIN supra note 59, at 947.

130 5ee, e.g., Nutramax Labs., Inc. v. Twin Labs. Inc., 183 F.R.D. 458, 463 (D. Md. 1998)
(discussing discoverability and waiver of opinion work product) Niwamax, the court

noted that Othe work product doctrine was not intended to Oendow lawyers as individuals
with an untouchable status,O nor was it intended to be a Ofringe benefitd for lawyers who
abuse the very judicial system the work product rule is intended to proféc{goting

In re John Doe, 662 F.2d 1073, 1079 (4th Cir. 198 Burthermore, the couhneld

If otherwise discoverable documents, which do not contain pure
expressions of legal theories, mental impressions, conclusions or
opinions of counsel, are assembled by counsel, and are put to a
testimonial use in the litigation, then an implied limited vesiof the
work product doctrine takes place, and the documents themselves, not
their broad subject matter, are discoverable.

Id. at 467.

131856 F.2d 619 (4th Cir. 1988).

13214 at 621, 62826.

13314, at 625

13414 at 626
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[32] Moreover, even courts that have held that Rule 502(a)(3)
incorporates the special protectioRederal Rule Civil Procedure
26(b)(3)(B) affords to opinion work produchave found that 502(a)
subject matter waiver may extend to unftised opinion work product if

the work productconcerned the asne subject matter of previously
disclosed work producinformation that had been Ointentionally and
willfully® disclosed to the plaintiff during discovery to mislead the
plaintiff Oand gain an advantage in the litigation, six days before the close
of discovery.3%* Accordingly, while it is appropriate for cdar to
consider carefully whether intentional waiver of work product protected
information should be limited to what was willfully produced, and in
doing so keep in mind the special protection afforded to opinion work
product, it would not be appropriatedadopt an absolute, or neasolute,
prohibition against finding subject matter waiver even as to undisclosed
opinion work product that had intentionally been disclosed. In such,cases
the interests of fairness (including mitigating the effects of an unfair and
misleading selective disclosure of work product) may warrant such subject
matter waiver.

[33] The third and final observation is that, to ensure uniform
Oprotection and predibitityO of rulings under Rule 502(a), Othe rule
provides that if a disclosure is made at the federal level, the federal rule on
subject matter waiver governs subsequent state court determinations on
the scope of the waiver by thdisclosure. 3¢

IV. RULE 502(0)

[34] As noted above, one of the primargals of Rule 502 was to
resolve Odisputes involving inadvertent disclosureO of privileged or
protectedinformation.'®” Accordingly, it is not surprising that the vast
majority of court cases interpreting tRalle have focused on the 502(b)

135 gijlverstein v. Fed. Bureauf dPrisons, No. 0%v-02471PAB-KMT, 2009 WL
4949959, at *13 (D. Colo. Dec. 14, 2009).

13¢Fep. R.EVID. 502 advisory committeeOs note.

1371d.
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subsection, which addresses inadvertistiosure.”*® Unfortunately, this
scrutiny has not always resulteduniform interpretation of 502(byvhich
undermines the very purpose of Rae.'*

[35] Rule 502(b) states:

When made in a Federal proceeding or to a Federal office
or agency, the disclosure does not operate as a waiver in a
Federal or State proceeding if:
(1) the disclosure is inadvertent;
(2) the holder of the privilege or protection took
reasonable steps prevent disclosure; and
(3) the holder promptly took reasonable steps to
rectify the error, including (if applicable)
following Federal Rule of Civil Procedure
26(b)(5)(B)."*

As with Rule 502(a), the protections against waiver of privilege or
protection found in subsection (b) govern both federal and state
proceedings, meaning that if under subsection (b) disclosure is not viewed
as a waiver, it also will not be a waiver under the law of any state, even if
the identical conduct would be a waiwender the law of thatate."** The

138 See, e.g., Alpert v. Riley, 267 F.R.D. 202, 209 (S.D. Tex. 201@@ 502(b) retains

- without codifying- the multifactor test set out in the case law, which is Oa set ef non
determinative guidelines that vary from case to €@équoting FED. R. EVID. 502(0)
advisory committeeOs note)

139 Compare Heriot v. Byrne, 257 F.R.D. 645, 6889 (N.D. Ill. 2009) (analying the
circumstances surrounding the inadvertent disclosure to determine whether privilege was
waived), with Coburn Gp., LLC v. Whitecap Advisors, LLC640 F. Supp. 2d 1032,
1038 (N.D. Ill. 2009) (stating that waiver is based on Owhelteeiparty inteded a
privileged or worlEproduct protected document to be produced or whether the production
was a mistakeO).

MOFEp, R.EVID. 502(b).
141 See Daubert v. Merrell Dow Pharm., Inc&509 U.S. 579, 587 (1993) (holding that a

new federal rule of evidence superseded a common law rule not incorporated or
inconsistent with the new rulege also FED. R. EvID. 502(C).

28



Richmond Journal of Law and Technology Vol. XVII, Issue 3

protections of subsection (b) also apply to federal eammexed and
federal coudmandated arbitration proceedings. Additionally, 502(b)Os
protections apply if three conditions are met: (1) disclosure is
Oinadverta® (a word that the rule itself does not define); (2) the holder of
the privilege or protection Otook reasonable steps to prevent disclosureO;
and (3) and the holder also Opromptly took reasonable steps to rectify the
errorO wherit was discovered, includg compliance withFederal Rule

Civil Procedure26(b)(5)(B), ifapplicable.**

A. Rule 502(b)(1): OlnadvertentO Production

[36] As noted, Rule 502(b) does not define Oinadvertent,O and there has
been a surprising amount of disagreement among reviewimgscas to

what that word should mean in the context of the rule. Héniot v.
Byrne,*** the court looked to prB02 case law, which employed a multi
factor test to determine if the disclosure of privileged or protected
information was inadverteAt? The ourt said:OTo determine whether a
disclosure was inadvertent, Othis Court has . . . look[ed] to factors such as

2FEp, R.EVID. 502(f).
M3FED. R.EVID. 502(b). Rule 26(b)(5)(Byrovides:

Information Produced. 1f information produced in discovery
is subject to a claim of privilege or of protection as tpeparation
material, the party making the claim may notify any party that received
the information of the claim and the mfor it. After being notified, a
party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the
information until the claim is resolved; must take reasonable steps to
retrieve the informatin if the party disclosed it before being notified;
and may promptly present the information to the court under seal for a
determination of the claim. The producing party must preserve the
information until the claim is resolved.

FeED. R.Civ. P.26(b)(5)(B).
144257 F.R.D. 645 (N.D. Ill. 2009).

1514 at65962.
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the total number of documents reviewed, the procedures used to review
the documents before they were produced, and the actiofjthef
produding party after discovering that the documents had been
produced.@*® The court inSilverstein took the same approach, noting
Ol[c]ourts have considered a number of factors to determine inadvertency,
including the number of documents produced in discovery, the level of
care with which the review for privilege was conducted, and the actions of
the poducing party after discovering that the document had been
produced.8*’

[37] Having done so, however, thieriot and Silverstein cours then
used esentially the same factors agdm determine whether, under Rule
502(b)(2), the producing party had takesasonable steps to prevent
disclosure of privileged or protected information, an approach that is both
cumbersome ancedundant.**® Thus, by using the factors that apply to a
502(b)(2) analysis, the courts unnecessarily incorporated a
OreasonablenessO leation in determining whether, under Rule
502(b)(1), production of attornBglient privileged documents was
inadvertent.

[38] This approach does not make sense, and evaluating reasonableness
to determine inadvertence creates confusion. It is trughbadictionary

14814, at 65&569 (first alteration in original) (citation omitted).

147 Silverstein v. Fed. Bureau of Prisons, No.-d@702471PAB-KMT, 2009 WL
4949959at *10 (D. Colo. Dec. 14, 2009) (citatiamitted).

148 14, at *11; Heriot, 257 F.R.D. at 660see Coburn Grp., LLC v. Whitecap Advisors

LLC, 640 F. Supp. 2d 1032, 10838, (N.D. Ill. 2009) (ORule 502 does not define
Oinadvertent.0 Under the prior case law, reaching the conclusion that a dbadment
been Qinadvertently produced® required analysis of the circumstances surrounding the
production, including the number of documents produced in discovery and the care with
which the preproduction document review was performed. If the production wasdfou

to be inadvertent, the court used a Obalancing approach® to determine whether the
inadvertent disclosure waived the privilege. In that step, many of the same factors, such
as scope of discovery and reasonableness of precautions taken, were reviemé€ aga
(citations omitted).
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definition of OinadvertenceO is Oa result of inattentio®eosight, 3*°

and the factors thélerior and Silverstein courts looked to are logically
relevant to determining whether a partyOs production was through
oversight or inattentionas opposed to being purposeful. However, to
require a court to review essentially the same factors again under Rule
502(b) in assessing whether the producing party took reasonable
precautions to avoid production of privileged or protected material is
duplicative and inefficient. Either production was inadvertent or it was
not.** If production was not inadvertent, Rule 502(b) does not dpply.
production was inadvertent, theand only thenshould a court consider
OreasonablenessO to assess wiikéierwas waiver.

[39] A number of courts have taken a more useful approach,
simplifying the Rule 502(b)(1) analysis by equating OinadvertenceO under
Rule 502(b)(1) with OmistakenO or OunintentionalO production, and then
using the multfactor tests fond in pre502 case law to measure
reasonableness under Rule 502(b)(2) and (3). For exampi&binn

Group, the court squarely addressed the confusion caused by the
cumbersme pre502 case law, concluding

In this courtOs view, the structure of Rule 502
suggests that the analysis under subpart (b)(1) is intended
to be much simpler, essentially asking whether the party
intended a privileged or wotroduct protected document
to be produced or whether the production was a mistake.
To start, the paralleltsicture of subparts (a)(1) and (b)(1)
of Rule 502 contrasts a waiver thatiigentional with a
disclosure that ignadvertent. More importantly, subparts
(b)(2) and (b)(3) separately address the reasonableness of
the privilege holderOs steps to prewdistlosure and to

149WEBSTERS NINTH NEW COLLEGIATE DICTIONARY 607 (1990).

150 See Coburn Grp., 640 F. Supp. 2d at 1038 (stating that the analysis under 502(b)(1)
only involves whether the party intended to produce the document or produced it by
mistake).

151 .
See id.
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rectify the error. That they are set out as separate subparts
distinct from the question of inadvertent disclosure strongly
suggests that the drafters did not intend the court to
consider for subpart (b)(1) facts such as the number of
documents produced only to repeat the consideration of
those same facts for subparts (b)(2) &)(B).*>

[40] Other courts have followed the saragproach.'** In Amobi v.
D.C. Department of Corrections, the court explained why it would Ouse
the word Oinaduent® from Rule 502 to mean an unintended
disclosure.3** It reasoned:

Rule 502 does not define inadvertent disclosure. Prior to
the rule, the court of appeals did not distinguish between
inadvertent and other types of disclosure; however, other
courts that followed a less strict construction of waiver

considered a number of factors to determine inadvertency,
including the number of documents produced in discovery,
the level of care with which the review for privilege was

15214, (footnotes omitted).

153 See, e.g., Kmart Corp. v. Footstar, Inc., No. 483607, 2010 WL 4512337, at *3

(N.D. Ill. Nov. 2, 2010) (noting the various approaches courts have taken to define
OinadvertenceO under 502(b)(1) esmbsoning that the OsimplerO approach of whether
production was inadvertent, a Goburn Group, 640 F. Supp. 2d at 1038, was Omore
compellingO than the muftictored approach taken Heriot, 257 F.R.D. at 655, 6589
because Oit would seem repetitive to apply factors from the balancing approach when
Rule 502(b) explicitly requires examination of some of those same factors later in the
analysis{) Gilday v. Kenra, Ltd No. 1:09¢cv-00229TWP-TAB, 2010 WL 3928593, at

*4 (S.D. Ind. Oct. 4, 2010) (concluding that disclosure was inadvertent because defendant
Odid not intentionally produce the privileged documenis®)iiso Eden Isle Marina,

Inc. v. United States89 Fed. Cl. 480, 5042009) (OThus, unintentional disclossido

Onot operate as a waiverQ of protection if the disclosing party establishes the elements set
forth in Federal Rule of Evidence 502(b). .0); Multiquip, Inc. v. Water Mgmt. Sys.

LLC, No. CV 08403 S-EJL-REB, 2009 WL 4261214, at *4 (D. Idaho Now3,2009)

(OThe analysis under FRE 502(b)(1) essentially asks whether the party intended a
privileged document to be produced or whether the production was a n§take

154262 F.R.D. 45, 53 (D.D.C. 2009).
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conducted and even the actiondh## producing party after
discovering that the document had been produced. Other
courts have found that Rule 502(b) provides for a more
simple analysis of considering if the party intended to
produce a privileged document or if the production was a
mistale. This interpretation seems to be in line with one of
the gpals of the drafting committedo devise a rule to
protect privilege in the fact of an innocent mistake.

Additionally, defining inadvertent as mistaken
comports with the dictionary definitionf ahe word: OOf
persons, their dispositions, etc.: Not properly attentive or

observant; inattentive, negligent; heedless . . . . Of actions,
etc.. Characterized by want of attention or taking notice;
hence unintentional.O ... Additionally, permitting

OnadvertenceO to be a function of, for example, the amount
of information that had to be reviewed or the time taken to
prevent the disclosure melds two concepts, OinadvertenceO
and Oreasonable efforts,O that should be kept distinct. One
speaks to whethehé disclosure was unintended while the
other speaks to what efforts were made to prewernt

[41] The courts that have construed OinadvertenceO under Rule
502(b)(1) as the equivalent of Ounintentional® or OmistakenO have adopted
an approach that is muahore consistent with Rule 502 as a whole (in
which the focus of 502(a) is intentional disclosure, and 502(b) is the
opposite of that, namely, mistaken or unintentional disclosure). This
approach makes far more sense than the approach taken by thehaturts
have adhered to the @b02 case law and repetitivebpplied the same
balancing factors to determine inadvertence as to measure reasonableness
of actions taken to prevent disclosure of privileged or protected
information. It is hoped that over tintleis far simpler and commonsense
approach will become the prevailing view.

15514, (internal citations omitted).
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B. Rule 502(b)(2): Reasonable Fmduction
Steps to Avoid Disclosure

[42] Rule 502(b)(2) requires that, in addition to the production of
privileged or protected informatiobeing inadvertent, the producing party
also must have taken Oreasonable steps to prevent disclos@ .The
Advisory CommitteeOs Note acknowledges the existence of a number of
pre502 cases that adopted a midittor test to determine whether
inadvertent production of privileged or protected information would
constitute a waiveryhich included:(1) Qhe reasonableness of precautions
takerj;]O (2) Qhe time taken to rectify thgerroneous productioj® (3)
Qhe scope of discoveryO (4) Qhe extat of disclosurg]Gand (5)Qhe
overriding issue offairness. 3 However, the Advisory Committee
observed

[Rule 503 does not explicitly codify [the muHiactor] test,
because it is really a set abndeterminative guidelines
that vary from case toase. The rule is flexible enough to
accommodate any of those listed factors. Other
considerations bearing on the reasonableness of a
producing partyOs efforts include the number of documents
to be reviewed and the time constraints for production.
Depenling on the circumstances, a party that uses
advanced analytical software applications and linguistic
tools in screening for privilege and work product may be
found to have taken Oreasonable stepsO to prevent
inadvertent disclosure. The implementatioranfefficient
system of records management before litigation may also
berelevant.'*®

158 FED. R.EVID. 502(b).

157 Fep. R. EviD. 502(b) advisory committeeOs note (citing Lois Sportswear, U.S.A., Inc.
v. Levi Strauss & Co., 104 F.R.D. 103, 105 (S.D.N.Y. 1985); Hartford Fire Ins. Co. v.
Garvey, 109 F.R.D. 323, 332 (N.D. Cal. 1985)).

1581d.
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[43] There are several important takeay points in the CommitteeOs
Note. First, the pr®02 case law that adopted a mddtttor test for
determining whether inadverteproduction of privileged or protected
information constituted a waiver is not automatically incorporated into
Rule 502(b).*** Rather, the rule is intended to allow additional factors to

be consideref® Thus, the prior case law is relevant, but not dispesi

and courts should feel free to adopt a flexible approach that considers all
facts relevant to determining the reasonableness of the producing partyOs
efforts to avoid disclosure of privileged or work product protected
information.'®* And, consistent ith Rule 5020s goal of reducing the cost

159 |ndeed, a numdr of courts have observed that, although the Fadtior tests referred

to in the Advisory CommitteeOs Note to Rule 502(b) are relevant to determining whether
reasonable prproduction measures were taken to prevent disclosure of privileged or
protectedinformation, they are not dispositiveSee, e.g., Kmart Corp. v. Footstar, Inc

No. 09C-3607, 2010 WL 4512337, at *4 (N.D. lll. Nov. 2, 2010) (O[C]Jourts agree that
relevant factors from the previous balancing approaely be used to guide our
decision.@emphasis added)); N. Am. Rescue Prods., Inc. v. Bound Tree Med., LLC, No.
2:08cv-101, 2010 WL 1873291, at *8 (S.D. Ohio. May 10, 2010) (ORule 502mdoes

set forth a five factor test [referenced in the Advisory CommitteeOs Note] for determining
waiver; instead, Rule 502(b) sets forth three elements that must be met in order to prevent
the disclosure of privileged materials from operating as waivéeittyg FED. R. EVID.

502(b)) Amobi v. D.C. DepOt of Corrections, 262 F.R.D. 3&(D.D.C. 2009)(stating

that the common law muifactor tests referenced in the Advisory CommitteeOs Note to
Rule 502(b) provides Onalispositive factors a court may consider. Despite this
guidance, the Committee indicates that it consciously chose not to codify any factors in
the rule because the analysis should be flexible and should be applied on a case by case
basisO); United States v. Sensient Colors, Inc., Nel203 (JHR/JS), 2009 WL
2905474, at *3 (D.N.J. Sept. 9, 2009) (observing that Rule 502(b) adopts OessentiallyO
the same approach as the-pf¥® cases for determining whether reasonable steps were
taken to avoid disclosure of privileged or protected infoiomdf see also Eden Isle
Marina, Inc. v. United State®9 Fed. CIl. 480, 5022009) (noting that 502 does not
G@xplicitly codify@® the pr&02 common law multfactor test for determining
inadvertent disclosurdtitation omitted) Heriot v. Byrne, 257 R.D. 645, 655 n.7 (N.D.

lll. 2009) (determining that prB02 common law mukfactor tests for pr@roduction
reasonableness, supplement, not supplant, Rule 502(b)(2) analysis).

160 §ee FED. R. EVID. 502(b) advisory committeeOs note.

161 See, e.g., N. Am. Rescue Prods., 2010 WL 1873291, at *@O[The pr&02 five factor
balancing test] is not mandatory and merely serves to guide a courtOs analysis when
appropriate under the particular circumstances of each cageéby, 262 F.R.D. at 54
(noting that althouglred. R. Evid. 502 Advisory CommitteeCGmteNrefers to the pr802
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associated with discovery in general and discovery of ESI in particular, a
court called upon to make an assessment eppréuction reasonableness
under Rule 502(b)(2) should be especially mindful of the propatity

factors set forth in Federal Rule of Civil Procedu2é(b)(2)(C).**
Determining whether reasonable precautions have been taken cannot be
done in a vacuum, and considerations of how much is at stake in the
litigation and the resources of the partyttireadvertently produced the
privileged or protected information are both appropriate and necessary to
ensure a proper interpretation of Rule 502(b)(2).

[44] Seconfland crucidyfthe CommitteeOs Note stresses how
important it isthat reviewing courtbe receptive to the use of search and
information retrieval methods that facilitate gm@duction review of ESI

multi-factor test, which includes Othe overriding issue of fairness,O the drafters
Oconsciously chose not to codify any factors in the rule because the analysis should be
flexible and showl be applied on a case by case basiSé)jent Colors, 2009 WL
2905474, at *3% n.8 (stating that Rule 502(b) adopts an approach that is Oessentially the
sameO as p&D2 multifactor cases, and is designed to be flexible, with Ono one factor
[that] is dspositiveO (citing Fed. R. Evid. 502 advisory committeeOs note)); Peterson v.
Bernardi, 262 F.R.D. 424, 428 (D.N.J. 2009]jobserving that Rule 502(b) adopts a test
that is Oesseatly the sameO as pb62 multifactor tests, but the test is a flexilnae,

and the court is not required to accept bare allegations that a party condweztedreable
pre-production review, andoncluding that O[tJhe interests of fairness and justice would
not be served by relieving [the] plaintiff of the consequencesisfdr her] counselOs
errorO in failing to do a reasonable-preduction privilege review).

182FEp, R. CIv. P.26(b)(2)(C) provides:

When Required. On motion or on its own, the court must limit
the frequency or extent of discovery otherwise allowed by these rules
or by local rule if it determines that:

() the discovery sought is unreasonably cumulative or
duplicative, or can be obtained from somwther source that is more
convenient, less burdensome, or less expensive;

(ii) the party seeking discovery has had ample opportunity to
obtain the information by discovery in the action; or

(i) the burden or expense of the proposed discovery
outweighsits likely benefit, considering the needs of the case, the
amount in controversy, the partiesO resources, the importance of the
issues at stake in the action, and the importance of the discovery in
resolving the issues.
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via computetbased analytical methods, rather than thenfiare labor
intensive andexpensive processf having lawyersreview each digital
document.*®®* Simply put one of theQwo major purpos&3of Rule 502
was to bring down the cost of ppeoduction review of ESI by enabling
lawyers and parties to use comptit@sed analytical methods to search for
and identify privileged and protected information, as well as other
analytical methods, such aangpling, that avoid the enormous expense
associated with personal review of each digitatument.’®* The rule
cannot achieve this goal if lawyers do not use these analytical methods, or
if courts do not support their ubg acknowledging thawhen the metbds

are properly usedhey arereasonable.'®®

[45] The amlytical methods are reasonablkeyen though operators
cannot guarantee the methods will identify and withhold from production
every privileged or protectedlocument.’®® Reviewing courts must
rememler that the bellwether test under Rule 502(b)(2¥dsonableness,

not perfection.*® If courts find waiver n cases whergarties use

183 FED, R.EVID. 502(b) advisory comitteeOs note.

184 See Gilday v. Kenra,Ltd., No. 1:09cv-00229TWP-TAB, 2010 WL 3928593, at *5
(S.D. Ind. Oct. 4, 2010) [@]ad [defense] counsel doubte triple-checked its privilege

log against its production, this whole argument may have been avditteglever, as this
Court observed iMicon Manufacturing Ltd. v. Apotex Inc., No. 1:06cv-1642RLY -

TAB, 2008 WL 5070465, at *6 (S.D. Ind. Nov. 26, 2008), Othis type of expensive,
painstaking review is precisely what new Evidence Rule 502 . . . [was]ne€sip
avoid.00).

1551t is important to stress that use of compitased analytical search and information
retrieval methods involves technical and specialized methodology, and requires
competence and expertiseéee Victor Stanley, Inc. v. Creative Pip#&c., 250 F.R.D.

251, 260 (D. Md. 2008). Merely using key word searches, concept searching, linguistic
analysis, or sampling does not guarantee reasonableness, if the operators do not use the
methodology properly/d.

186 Soe id. at 262.

167 See Multiquip, Inc. v. Water Mgmt. Sys. LLC, No. CV 083 S-EJL-REB, 2009 WL
4261214, at *E2, 5 (D. Idaho Nov. 23, 200gjinding that, despite defendantOs reliance
on his email serverOs OautofillO address function when forwardingnai om his
attorneyN which resulted in it being sent to an unintended recipient who forwarded it on
and, ultimately, it being provided to plaintiffOs attofhélyere was no failure to meet
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computer analytical tools properly, yet tharties@rivileged or protected
information nonetheless is disclosed, thawyers and clients never will
transition away fronthe burdensome and very expensive methods that
have lead t®Dthe widespread complaint that litigation costs necessary to
protect against waiver of attornelient privilege or work product have
become proibitive due to the concern that any disclosure (however
innocent or minimal) will operate as a subject matter waivierall
protected communications formation.8% Further, courts and litigants
must remembethat determining waiver is not an abstrastercise.'®
Aggravating circumstances in a particular case may lead a court to find
waiver where a party employed an othenaisasonable search
protocol:”® However, practitioners should not use such cases as guidance
for assessing use of similar protocotsler differentircumstances.'”

Rule 502(b)(2 pre-production reasonableness, because the defendantOs actions, though
Ohasty aninperfectOwere not unreasonable, #g autofill function had not previously
resulted in sending anraail to the wrong person); United States v. Sensient Colors, Inc.,
No. 071275 (JHR/JS), 2009 WL 2905474, at *4 (D.N.J. Sept. 9, 2009) (stating that
plaintiff made Oa commendable effort to employ a sophisticated computer program to
conduct its privilege review,O but that, O[u]nfortunately, mistakes occurred,0 and
OPlaintiff should not be unduly punished for occasional mistakes that occurred while it
stated to use new software to organize and sort its documents,O because it employed
twelve professionals to assist in the -preduction review for privilege and performed
quality assurance/quality control to ensure completeness of the review and minisgze fal
negatives and falspositives); Coburn Gx, LLC v. Whitecap Advisors LLC, 640 F.

Supp. 2d 1032, 1040 (N.D. lll. 2009) (OThe standard of Rule 502(b)(2) is not Oall
reasonable means,0 it is Oreasonable steps to prevent disclosure.00); Heriot V. Byrne, 25
F.R.D. 645, 66861 (N.D. Ill. 2009) (holding that all Rule 502(b)(2) required was
reasonable precautions to prevent against disclosure of privileged or protected
information, and that review of documents by paralegals before producing them was
reasonableand error by the vendor resulting in mistaken production to defendant of
privileged documents did not render plaintiffOs efforts unreasonable).

158 FEp, R. EviD. 502 advisory committee®s note (citing Hopson v. Mayor of Balt., 232
F.R.D. 228, 244 (D. Mc2005)).

189 See, e.g., Mt. Hawley Ins. Co. v. Felman Prod., In271 F.R.D. 125, 1365.DW. Va.
2010)

170 .
See id.

et d
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[46] For example, ilMt. Hawley Insurance Co. v. Felman Production,

Inc., the court held that the plaintiff waived attorBeljent privilege by
inadvertently producing an attorf@jient privilegede-mail.*’> The court
found the plaintiffOs -enail production was inadvertent under Rule
502(b)(1), andhat the plaintiffcomplied with Rule 502(b)(3) by promptly
demanding its return upon realizitigat the email had been produced

the defendant.'” Nevertheless, the court foumtigat the plaintiff had not

met Rule 502(b)(2) because the plaintiff failed to take reasonable steps
prior to the production of the-mail to avoid itsdisclosure.'”* The court
reached this conclusion even though the plaintiff took what many would
view as ekensive precautions to avoid production of privileged
information.'”> The plaintiff negotiated an ESI stipulation with the
defendants addressing the return of inadvertgurtiguced privileged
information; hired an ESI vendor to assist in the collectioncgssing,

and review of ESI prior to production; involved its own IT department to
assist in the collection, processing, and review of ESI; selected search
terms to retrieve documents responsive to the defendantsO Rule 34 request;
selected privilege seartbrms to help identify privileged or work product
protected information; and tested the effectiveness of the privilege search
terms against the plaintiffOsmail files prior toproduction.t”® The ESI
vendor the plaintiff hired used Concordance Softwarenofactured by
LexisNexis, to process the ESI and apply the setarats.!”” Despite the
measureghe plaintiff took, as to one of the database files, this software
Oinexplicably built an incomplete index of potentially privileged
materials.3"® Although therecord showed that LexisNexis was unable to

Y214 at 138.

31d. at 133.

Y4 Mt. Hawley Ins. Co., 271 F.R.Dat 136.
5 1d. at 135

l761d.

Y7 1d. at 13%86.

17814 at136.
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explain how this error occurred, and despite the precautions that the
plaintiffOs counsel took, the court concluded that the plaintiff and its
lawyers Ofailed to perform critical quality control sampling tordete
whether their production was appropriate and neither-ioedusive nor
under-inclusive.0™ Accordingly, the court concluded thdtecause the
plaintiff failed to demonstrate that it had taken reasonable steps to prevent
disclosure of the privileged -mail, it failed to comply with Rule
502(b)(2), thus effecting a waiver of the privilege as to é¢ratil .**°

[47] The Mt. Hawley court evaluated whether the plaintiff took
reasonable steps to prevent the production of attBotient privileged
communications within the Ocontext of fpiintiffOsjoverall ediscowery
production.8% In this regard, the court painstakingly analyteel steps

the plaintiff took. It noted that the attorr&jient privileged email was
produced from a Concordance file afflicted by a software error that
created Oan incomplete index of potentiatlyileged materials.3% Yet,

the courtalso notedthat the plaintiff inadvertently prasted 377 other
privileged documentrom Concordance files without software errors and
without incomplete indexes of potentially privilegedmmunications.*®®
Moreover, the courbbservedthat there were many other deficiencies
associated witthe plaintiffOs ESI production. These deficienicielsided

the facs that more than thirty percent of its ESI production, roughly one
million pages, consisted of irrelevant Ojunk documentsO ghéftcsintly
added to the defendantsO burden of reviewing the ESI it recbiatitie
plaintiff marked each page of its massive ESI production as
Oconfidential,0 making a OmockeryO out of the courtOs form protective
order; that, despite the ESI stipulatiothe plaintiff failed to clawack
some of the privileged documents it produc#tht certain documents

Y9 Mt. Hawley Ins. Co., 271 F.R.D. at 136.
lBOld.

1811d. at 127.

8214 at 136.

1831d.
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claimed as privileged did not appear on any privilege loag; hie plaintiff
failed to test to determine whether ESI production was either over
underinclusive; andthat the plaintiff failed to perform simple keyword
searches that would have identified the critical privileged communication
that the plaintiff disclosed to tha@efendants.®* Further, the court found
grounds to conducti-camera review of proclaimedorivileged documents
because thdefendants made a sufficient showing thatamera review

was appropriate to determine whether the cifiraed exception to the
attorneyclient privilegeapplied.*®®

[48] The courtalsocriticized the jpaintiff for accusing defense counsel

of ethical violations.*®* The plaintiff claimed that defense counsel
reviewed what they should have known were inadvertently produced
privileged communications withouotifying the plaintiff.**” The plaintiff
based thebjection upon a witthrawn ABA ethics opinion thato longer

was applicable.'®® When viewed in totality, the court found pervasive
failures in the plaintiffOs compliance with its discovery obligatfins.
This undoubtedly affected the willingness of the court to give the plaintiff
the benefit of the doubt in analyzing whetkiee plaintiff took reasonable
precautions to avoid disclosure of privileged information pursuant to Rule
502(b)(2).

[49] The Mt. Hawley court was correct in sciinizing the precautions
plaintiffOs counseindertook The court cannot be faulted for pointing out
shortcomings such as the failure to test the bilig of key word
searches.”®® However, in doing so, the cowst the br quite high for what

184 Mt. Hawley Ins. Co., 271 F.R.Dat 128, 136.
1851d. at 138.

18 1d. at 130.

1871d.

188 At Hawley Ins. Co., 271 F.R.Dat 13@81.
18914 at 131

19074 at 136.
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it thought a party must do to avoid a finding of unreasonableimess
circumstances in whicplaintiffOs counsel took what many would regard
as extensive precautions to avoid production of privileged or protected
information.***

[50] M:. Hawley Iillustrates the challenge to courts, lawyers, and
litigants. Where do you draw the line between reasonable and
unreasonable prproduction measures taken to avoid disclosures of
privileged or protected information in cases where precautiostys

were taken, but were insufficient to prevent disclosure of all privileged or
protected information? Rule 502 will neviexach its intended goal of
reducingthe cos of ESI discovery and encouragitige use of computer
analytical review methodologyf courts demand neguerfection in pre
production precautions. If, as Voltaire said, Othe perfect is the enemy of
the good,3% it is also a disincentive for counsel and clients to accept the
Advisory CommitteeOs invitation to abandon costly Gey@srevie of

all documents, even voluminous ESI, in favor of Oadvanced analytical
software applications and linguistic tools in screening for privilege and
work product. 3% It is hopedthat future courts will be receptive and
accommodating to the use of these screening methods to prevent
disclosure of privileged and protected information. While these methods
are not perfect, there is growing evidence that they are as godat, or
better than, OegenO review of all gital information by an attornegr
paralegal.’** There is every reason to believe that compbsed

Y91See id. at 13%86.
192 Voltaire Quotes, FAMOUS QUOTES http://www.famousquotes.net/Author.
agx?Voltaire (last visited Feld., 2011).

193 FEp. R.EVID. 502(b) advisory committeeOs note.

194 See Maura R. Grossman & Gordon V. Cormadkchnology-Assisted Review in E-
Discovery Can Be More Effective and More Efficient Than Exhaustive Manual Review,

17 RICH. J.L. & TECH. 11 (2011)http://jolt.richmond.edu/v17i3/articlell.p@tating that
Ole]discovery processes that use automated tools to prioritize and selected¢sdon
review are typically regarded as potential eseter§l but inferior alternativels to
exhaustive manual review, in which a cadre of reviewers assess every document for
responsiveness to a production request, and for privilege,O and then Ooéeidienge

that such technologgssisted processes, while indeed less expensive, can also yield
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screening methodsO recall (completeness) and precision (accuracy) rates
will continue to improve?®

[51] Third, courts should keepgn mind thaf even though the
CommitteeOs Note encourages a flexible standard for evaluating
reasonableness under Rule 502(b)(2), the inquiry still is to determine
Qeasonableness of precautidaken.3% The inquiryis not whether a
finding of unreasonabhess, and consequently waiver, wouldlaser.0%

It is true that theOoverriding issue of fairnessO was one of the several
factors ncluded in one of the fregntly-cited pre502 tests applied to
determine whether inadvertent disclosure of privileged postected
information resulted irwaiver.®®® However courts should be careful not

to let Ofairness concernsO trump their evaluation of the reasonableness of
the producing partyOs giisclosure precautions. If a court were to
determine that the producinmarty truly had failed to exercise reasonable
pre-production steps to avoid disclosure of privileged or protected
information, but that a finding of waiver would result in some unfairness
to the producing party, it is questionable whether a ruling thed thas no
waiver would be in accordance with the intent of Rule 5Cthis is

results superior to those of exhaustive manual review, as measured by recall and
precisionO); George L. Paul & Jason R. Bafafyrmation Inflation: Can the Legal
System Adapt?, 13RICH. J.L.& TECH. 10,}; 36046, 66 (2007http://law.richmond.edu/
jolt/v13i3/article10.pdf(stating that Othe assumption on the part of lawyersthdbrm

of presentday search methodology will fully find Qall® or Onearly alébevdocuments

in a large, heterogeneous collection of data is wrong in the extreme®ting that in

OR] leading study by Blair & Maron,... the legal teams [employing a manual document
review] only found 20% of the responsive documents in a laugsvay crash caspO
Paul and Baron alsencouagedthe useof electronic screening methods and statet
Owhatever may be the limits of machine or artificial intelligence, in the near term future
lawyers must not be afraid to embrace creative, techimbapproaches to grappling
with the problem of knowledge manageménPaul and Barorsupra at 66.

195 §ee Grossmansupra note 19 Paul & Baron,supra note 194,
198 FEp, R.EVID. 502(b) advisory committeeOs note.
197 See id.

1981d.
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because thaule itself speaks in terms of reasonableness of the precautions
taken and not the fairness of the consequences for failing to do so.

[52] Interestingly, the venyfirst case to interpret Rule 502 after its
enactment, Rhoads Industries, Inc. v. Building Materials Corp. of
America, did exactlythat.®® The court found tha€although[the plaintiff

took steps to prevent disclosure and to rectify the errogffiists were, to
some extent, nateasonable.3®° Applying the five-factor balancing test,
the courtfound that the first four factors, which relate to reasonableness,
Oreviewed in the context of the evidence favor[ed] Defendants. (%
However, the cotirbased its ultimate conclusion on its finding that Othe
fifth factor, the interest of justice, strongly favor[ed]O the plaintiff because
O[lJoss of the attorn&glient privilege in a higstakes, hardought
litigation is a severe sanction and can leasetgousprejudice.(G%

[53] The court concluded that the plaintiff did not waive the privilege
for the hundreds of documentig inadvertently produced to the
defendants.?®® The result was in accordance with @2 case law, but
appears to be at odds witbongressional intent, as expressed in Rule
502(b) itself, which speaks only to OreasonablenessO atidimess.G*

A determination that a party waived théoateyExlient privilege omwork-
product protection always involves an element of unfairnesgijadice,

but that does not produce a result that is contrary to the interest of justice.
It is not unjust to find a waiver of privilege or protection when a party has
failed to exercise reasonable steps to preserve it. Excusing a failure to

19254 F.R.D. 216222, 226 (E.D. Pa. 2008).
2074 at 226.

ZOlld.

29214 at 227.

2031d.

204Fep. R.EVID. 502(b).
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exercise easonable measures to protect against disclosure solely based on
unfairness interferes with the practice of the rule in the manteaded.?*®

C. Rule 502(b)(3): Prompt and Reasonable-Postiuction
Steps to Rectify Inadvertent Production

[54] Rule502(b)(2) requires that a party take reasonablgprduction
steps to avoid inadvertent production of privileged or protected
information. Adding on to the 502(b)(2) requiremeRule 502(b)(3)
requiresthat the holder ofthe privilege or protectioDpomptly [take]
reasonable steps to rectify the error, including (if applicable) following
Federal Rule of Civil Procedur@6(b)(5)(B).3° Thus, both pre
production and posgtroduction measures must be reasonable in order to
insulate inadvertent productiorrom a finding of waiver.?®” Two
important observations may beade regarding Rule 502(b)(3):does not
require posproduction review until a party has notice of possible
inadvertentproduction;*® and it references complice with Federal Rule

205 goe Heriot v. Byrne, 257 F.R.D. 645, 655 n.7 (N.D. Ill. 2009) (O[Rheuds court]

has applied FRE 502(b) in a rather peculiar fashion, choosing to adopt the factors
articulated in the committeeOs note as a wholesaleotestadvertent disclosure
Strangely, using only the [pf®02 case law] factors to determine the waiver tjoes
eliminates any need to consult the elements required under FRE 502. Such an approach
would ignore a Congressional mandate and substitute judicial holdings for legislation.
Therefore, this Court concludes that a better approach focuses on the slesqgeired

by FRE 502 and uses the [gB62] factors, where appropriate, to supplement this
analysis.O)ee also Peterson v. Bernardi, 262 F.R.D. 424, 429 (D.N.J. 2009) (finding
that plaintiffOs conclusory allegations that his attorney reviewed documescteen for
privileged or protected communications were not specific enough to demonstrate
compliance with Rule 502(b)(2); and finding waiver, despite possible unfairness to
plaintiff, noting that O[tlhe interests of fairness and justice would not edsédy
relieving plaintiff of the consequences of counselOs errorParties must recognize that
there are potentially harmful consequences if they do not take minimal precautions to
prevent against ditosure of privileged documer3.

28 Fep, R.EVID. 502(b)3).
207

Id.; see also FED. R.EvID. 502(b) advisory committeeOs note.

208 Fep, R.EVID. 502(b) advisory committeeOs note.

45



Richmond Journal of Law and Technology Vol. XVII, Issue 3

of Civil Procedure26(b)(5)(B) as a means of reasonable jpostiuction
remediation, wheapplicable.?*®

[55] With regard to the first observation, the Advisory CommitteeOs
Note states that, altholiga party must initiate prompteasonable post
production steps taectify its inadvertent production of privileged or
protected information, O[t]he rule does not require the producing party to
engage in a pogiroduction review to determine whether any protected
communication or information has been produced roistake.G*°
However, Othe rule does require the producing party to follow up on any
obvious indications that a protected communication or information has
been produced inadvertent8)OThus, the producing party is spared from
having to undertake its own review iinit becomes aware of
circumstances that put it on notice that privileged or protected information
may have been produced inadvertently.

[56] But, once such notice has been provided, any unreasonable delay
in initiating reasonable steps to rectify tharor will result in a
determination ofvaiver.*? Courts that have faced the dutyimtierpreting

Rule 502(b)(3) have underscored the fact that the crucial determination is
not how long it took to discover the inadvertent production, but rather,
how quickly the producing party reacted once discovengurred.?*?

209 §ee FED. R. EVID. 502(b)(3).
#9Fep, R.EvID. 502b) advisory committeeOs note.
leld.

212 See, e.g., Silverstein v. Fed. @reau of Prisons, No. 63v-02471PAB-KMT, 2009

WL 4949959, at *12 (D. Colo. Dec. 14, 2009) (holding that the defendants could not use
Rule 502(b) because they did not take reasonable steps to rectify the inadvertent
disclosure that had occurred four daysviously).

23 See, e.g., Coburn Gp., LLC v. Whitecap Advisors LLC, 640 F. Supp. 2d 1032, 1041
(N.D. lll. 2009) (O[T]hat Rule 502 does not require a-postiuction review supports

[the] view that the relevant time under subpart (b)(3) is how long it took the producing
party to act after it learned that the privileged or protected document had been
produced.O); Peterson v. Bernardi, 262 F.R.D. 424, 429 (D.N.J. 2009) (OAlthough
plaintiff did not alert defendants until months after his documents were produced when
he was preparing for deposition, plaintiff brought the error to defendantsO attention within
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Similarly, reviewing courts to date have rendered coms®rse decisions
regarding issues of whether a partyOsmastuction efforts to remedy an
inadvertent production of privileged or protectedormation were
sufficiently prompt andeasonable.?**

[57] An example isCoburn Group, in which defendantOs counsel
discovered the inadvertent production of privileged or quted
information, including ane-mail, four months after productiorwhen

a wed or two of his discoveryPlaintiff was not required to Oengage in a-postiudion
review to determine whether any protected communication or information [was] . . .
produced by mistake.Q@lteration in original) (citations omittedieriot v. Byrne, 257
F.R.D. 645, 662 (N.D. lll. 2009) (8Jow the disclosing partyiscovers and rectifies the
disclosure is more important thamien after the inadvertent disclosure the discovery
occurs.Q)

24 See, e.g., Silverstein, 2009 WL 4949959, at *12 (finding a failure to comply with Rule
502(b)(3),which resultedn a waiver, because defendaligcovered mistaken production

of work-product document four days after it was produced, but never asserted the
existence of workproduct protection or requested that plaintiff return it, and stating that

it was Oirrefutable that while the defendants t@aisonable steps to prevent disclosure of

the document in the first instance, Defendants utterly failed to continue to reasonably
protect the document and failed again to take reasonable steps to rectify the erroneous
disclosure which had taken place ofdyr days previouslyO); Multiquip, Inc. v. Water
Mgmt. Sys. LLC, No. CV 08103 S-EJL-REB, 2009 WL 4261214, at *5 (D. Idaho Nov.

23, 2009) (noting that defendantOs counsel asserted privilege and requested return of
inadvertentlyproduced privileged documés on the same day, and nearly within the
hour, of discovery of their production, and again the next day, and finding that the
Orelative contemporaneousnessO of the remedial action met the requirements of Rule
502(b)(3) reasonableness, and hence, there nwawaiver); Eden Isle Marina, Inc. v.
United States89 Fed. Cl. 480, 5112009) (holding that defendant Owaived the work
product protectionO for documents used during depositions bedefeselantdid not

object during the depositions, did not seeknoke the protections of Rule 26(b)(5)(B),

did not seek a protective order, and ODefendantOs complete failure to take curative action
[was] the antithesis of prompt rectification®yterson, 262 F.R.D. at 429 (noting that
plaintiffOs attorney did not diseer inadvertent production of privileged documents until
months after they had been produced, but brought this to the attention of DefendantOs
attorney within a Oweek or two,O dimdling that this factor was OneutralO under Rule
502(b)(3) and did not afself warrant a finding of waiver, butltimately finding waiver
because Plaintiff failed to demonstrate that a privilege applied or that reasonable pre
production steps were taken as required by Rule 502(b¥2))pz, 257 F.R.D. at 662
(holding that néfication within twentyfour hours of discovering the error was
reasonable under 502(b)(3)).
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plaintiffOs counsel asked questions about-thaieduring adeposition.?*®
DefendantOs counsel objected during the deposition and, during another
deposition the next day and again two days later, asserted thatnthié e

was bah privileged and pretcted, askingfor its return.?® PlaintiffOs
attorney refused to return either themail or other documents that
defendant claimed had been inadvertently produced, but agreed to
Oquarantinethem.?*” DefendantOs counsel agreed to allow plaintiffOs
counsel ime to research the issue of waiver by production, and plaintiffOs
counsel agreed not to raise any delay by defendant in filing a motion to
compel return of thdocuments.?*

[58] Counsel agreed to a briefing schedule, and the motion was filed
five weeksafter plaintiffOs final refusal to return teuments.?*® Noting

that Rule 502(b)(3) does not requtte producing party to conduct pest
production review, the court held that there was no waiver because the
defendant acted with reasonable promptnessolijecting after the
discovery of the inadvertent production, and the delay in filing the motion
was notunreasonable.?®® The court reasoned that Othe facts . . . show that
counsel for both sides acted reasonably and civilly in dealing with the
disputed docments and the associated deposittoanscripts.3** It
observed that Othe facts and law surrounding the documents . . . turned out
to have some complexity,O and concluded: Oln light of the fact that
[defendant] accommodated [plaintiffOs] counselOs refpuestiditional

time to formulate [plaintiffOs] position, and that [plaintiff] agreed to

23 Coburn Grp., 640 F. Supp. 2d @044 1.
214 at 1041.

2171d.

2181d.

2914 at 1040.

220 Coburn Grp., 640 F. Supp. 2dt 1041.

2211d.
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Oquarantine® the documents until the dispute was resolved, the time
[defendant] took to file the actual motion was nateasonable.G*

[59] In United States v. Sensient Colors, Inc., the court rendered another
commonsense review of a partyOs gustduction efforts to remedy an
inadvertentproduction.?”® In Sensient, the plaintiff produced 45,000
documents to the defendant on six different days between May 2008 and
February2009.2** On August 29, 2008, the defendant returned to plaintiff
eighty-one potentiallyprivileged documents, and on September 10, 2008,
the plaintiff informed the defendant that all but one of returned documents
were privileged and haoeen produed inadvertently.?® Thereafter, from
November 21, 2008 through August 2009, the plaintiff identified other
documents as privileged, inadvertently produced on five different dates,
but it did not complete its privilege @eviewO until August 200% The
plaintiff argued that the partiesO joint proposed discovery plan precluded
any finding of waiver, but the court summarily rejected the argument
because the plan made no mention of the parties exempting themselves
from the provisions of RulB02(b).%’

[60] As to the documents identified on September 10, 2008, the court
found that all three elements of Rule 502(b) had been met and that there
was nowaiver.?® As for those documents identified on November 21,
2008, the court found that the plaintiff had waiaidvilege because the
plaintiff did not attempt to confirm its inadvertent disclosure until three

2221d.

223No. 071275 (JHR/JS), 2009 WL 2905474 (D.N.J. Sept. 9, 2009).
22414, at*1.

2251d.

2261d.

22714 at *2. Seeinfra Part VIII for a further discussion of this aspect of the courtOs
opinion.

228 Sensient, 2009 WL 2905474, at 5.
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months after receiving notice from the defendant that privileged materials
had beerdisclosed.?® Also, the plaintiff did not complete its privilege
OrereviewO until nearly seven months after ¢bafirmation.?® The court
found both of these actions were unreasonable under Rule 502tb)(3).
Similarly, the court found that the plaintiff failed to demonstrate Rule
502(b)(3) posproduction reasonableness ash® documents identified as
inadvertently produced after June 2009 because the plaintiff waited nearly
ten months to confirm iterror.”*?> Accordingly, the court found waiver as

to those documents as wel.

[61] The second observation, as noted, is thatle RE02(b)(3)
specifically identifies compliance with Federal Rubé Civil Procedure
26(b)(5)(B), if applicable, as an example of reasonable-grosiuction
remedial action.?** Rule 26(b)(5)(B), added as part of the 2006 ESI
amendments to the Federal Rubé<ivil Procedure, states:

Information Produced. If information is produced in
discovery that is subject to a claim of privilege or of
protection as triapreparation material, the party making
the claim may notify any party that received the
information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy
the specified information and any copies it has and may not
use or disclose the information until the claim is resolved.
A receiving party may mmptly present the information to

2914, at *5.

291d. at *5n.13

2114, at *6.

2214, at *7.

233 Sensient, 2009 WL 2905474, at *7.

234 Fep. R. EviD. 502(b)(3) (O[Disclosure does not operate as a waiver if] the holder

promptly took reasonable steps to rectify the error, including (if applicable) following
Federal Ru of Civil Procedure 26(b)(5)(B).0).
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the court under seal for a determination of the claim. If the
receiving party disclosed the information before being
notified, it must take reasonable steps to retrieve it. The
producing party must preserve the inforroatiuntil the
claim isresolved.?®

The rulewas added to address the increasingly difficult task of screening
voluminous ESI for privileged or protected information before producing
it in response to a discovergquest.?®® It was intended Oto provide a
procedure for a party to assert a claim of privilege or-piaparation
material protection after information is produced in discovery in the
action, and if the claim is contestguermit any party that received the
information to present the matter to theourt for resolution.G*’
Importantly, adding Rule 26(b)(5)(B) to the civil procedure rules merely
provided gprocesdo resolve posproducton claims of privilege owork-
productprotection.?®® It did not address the substantive issue of whether
assertingsuch a claim after having disclosed privileged or protected
information constituted avaiver;”* it took enactment of Rule 502(b) to
accomplish that!®

[62] Because Rule 502(b)(3) spies that compliance with Federal
Rule of Civil Procedur@6(b)(5)(B) if applicable,is an illustration of how

a party may demonstrate pgsbduction reasonableness following
inadvertent production of privileged or protected information, courts and
parties should be familiar with just how Rule 26(b)(5)(B) was intended to

Z5Fep, R.CIv. P. 26(b)(5)(B).

B8Fep, R.CIv. P. 26(b)(5) advisory committeeOs note.
ZTFep, R.CIv. P. 26(b)(5)(B) advisory committeeOs note.
2381d.

?%% 1d. (ORule 26(b)(5)(B) does not address whether the privilegeoection that is
asserted after production was waived by the production.O).

240 goe FED. R. EVID. 502 see also Hopson v. Mayor of Balt., 232 F.R.D. 228, 233 (D.
Md. 2005).
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operate. The Advisory CommitteeOs Note to Rule 26(b)(5)(B) provides
the following guidance:

A party asserting a claim of privilege or protection
after production must give notice to the receiving party.
That notice should be in writing unless the circtanses
preclude it. Such circumstances could include the assertion
of the claim during a deposition. The notice should be as
specific as possible in identifying the information and
stating the basis for the claim. Because the receiving party
must decidewhether to challenge the claim and may
sequester the information and submit it to the court for a
ruling on whether the claimed privilege or protection
applies and whether it has been waived, the notice should
be sufficiently detailed so as to enable theeiving party
and the court to understand the basis for the claim and to
determine whether waiver has occurred.

After receiving notice, each party that received the
information must promptly return, sequester, or destroy the
information and any cops it has. The option of
sequestering or destroying the information is included in
part because the receiving party may have incorporated the
information in protected trigbreparation materials. No
receiving party may use or disclose the information
perding resolution of the privilege claim. The receiving
party may present to the court the questions whether the
information is privileged or protected as trfakparation
material, and whether the privilege or protection has been
waived. If it does so,timust provide the court with the
grounds for the privilege or protection specified in the
producing partyOs notice, and serve all parties. In
presenting the question, the party may use the content of
the information only to the extent permitted by the
applicable law of privilege, protection for trigreparation
material, and professional responsibility.

If a party disclosed the information to nonparties
before receiving notice of a claim of privilege or protection
as trialpreparation material, it musake reasonable steps
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to retrieve the information and to return it, sequester it until
the claim is resolved, or destriy*

[63] In addition to suggesting steps that parties should use when
invoking Rule 26(b)(5)(B), the Advisory CommitteeOs Note emphasizes
that that ruleOworksin tandem with Rul@6(f).3* It explains that Rule

26(f) was Oamended to direct the parties to discusitege issues in
preparing their discovery plan,0 and with amended Rule 16(b), Rule 26(f)
Oallows the parties to ask the court to include in an order any agreements
the parties reach regarding issues of privilege orprigparation material
protection.3**  Further the Advisory CommitteeOs Note acknowledges
that O[a]greements reached under Rule 26(f)(4) and orders including such
agreements entered under Rule 16(b)(6) may be considered when a court
determines whether a waiver has occurred. Such agrezeatorders
ordinarily control if they adopt procedures different from those in Rule
26(b)(5)(B).G*

[64] It will come as no surprise that Rule 502 itself bhaprovision-

Rule 502(e) thatrecognizes thathe parties themselvesay negotiate to
reach agreements as to how to protect against waiver of privilege and
protection, including alternative pegtoduction steps to those identified

in Rule 26(b)(5)(B).2* Pursuant to Rule 502@(k), he court itself may

be called upon to appve such agreements and to incorporate them into a
court order, as well as to interpret them in the event of a dispute regarding
whether inadvertent disclosure should result invaiver.*® Thus, an
agreement to circumvent waiver of privilege or protectray be reached

#1Fep, R.CIV. P. 26(b)(5)(B) advisory committeeOs note.
2421d.

2431d.

2441d.

245 §ee FED. R.EVID. 502(e).

248 See FED. R. EVID. 502(dEXe).
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pursuant to Rule 26(b)(5)(B), via Rules 16(b) and 26(f), or Rule 502(d) or
(e).

V. RULE 502c)

[65] Rule 502 includes a conflict of laws provision aimed at simplifying
situations in which a disclosure of privileged or proted@tdéormation has

been made in a state court proceeding, the disclogauniation is offered

in a subsequent federal proceeding, and the federal and state laws
concerning waiver conflict. Rule 502(c) states:

When the disclosure is made in a State proogednd is
not the subject of a Stat®urt order concerning waiver, the
disclosure does not operate as a waiver in a Federal
proceeding if the disclosure:
(1) would not be a waiver under this rule if it had
been made in a Federal proceeding; or
(2) is nota waiver under the law of the State where
the disclosur@ccurred.?*’

[66] To date, no court hasiterpreted this section, btihe Advisory
CommitteeOs Note is instructive. The CommitteeOs Note explaanshe
proper solution for the federal court is &pply the law that is most
protective of privilege and worgroduct.3* Thus, Rule 502(c) protects
the privileged or work product protected information if the disclosure
would not have been a waiver under either federal law or stafé’la@ne
rationale br appying the most protective law is th@{ilf the state law is
more protective . . , the holder of the privilege or protection may well
have relied on that law when making the disclosuretha state
proceeding.3*° Additionally, applying the federdaw when it is more

27 Fep, R.EVID. 502(c).
28 Fep, R.EVID. 502(c) advisory committeeOs note.
29 See id.

2501d.
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protective advances the federal objective of reducing or limiting
production costs inliscovery.?®® Rule 502(c) does not attempt to alter the
current statutory law or the principles of federalism and comity concerning
the enforceabilityof a state court confidentiality order in a federal
proceeding.?®®> Therefore, Oa state court order finding no waiver in
connection with a disclosure made in a state court proceeding is
enforceable under existing law in subsequent federal proceedifgs.O

VI. RULE 502(d)

[67] Rule 502(d) allows federal courts to limit the circumstances in
which production of privileged or protected information constitutes
waiver.”* In this way, section (d) enables the coustadvance the goals

of Rule 50&reduction of theexpense of prproduction review for
privileged and protected information and predictable, uniform standards
concerning waier of privilege or protectidithrough courbrders.>*® Rule
502(d) states:

A Federal court may order that the privilege or proteciso
not waived by disclosure connected with the litigation
pending before the colitin which event the disclosure is
also not a waiver in any other Federal or State
proceeding.?*

B1See id.
2521d.
23Fep, R.EVID. 502(c) advisory committeeOs note.

2% See FED. R. EVID. 502(d)advisory committee's note (OUnder [Rule 502](d), a federal
court may order that disclosure of privileged or protected information Oin connection
withO a federal proceeding does not result in wéyer

%% prior to the enactment of Rule 502, whether a demfiiality order entered in one case
was enforceable in other proceedings was subject to disgdteHopson v. Mayor of
Balt., 232 F.R.D. 228, 235 n.10 (D. Md. 2005) (discussing the variations in judicial
treatment of this topic).

28 FEp, R.EVID. 502(d)
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Thus, courts may allow the parties to engage in discovery without risking
waiver of privilege or protection in the case at bar or any other federal or
stateproceeding.?®’

[68] In Rajala v. McGuire Woods, LLP, the court correctly exercised
the powers set forth in Rul802(d).?® In that case, McGuire Woods
moved toadd a clawback provision to aprotective order the court
issued.®® The gaintiff opposed the addition of such provision.?®
Observing that Othe Rule Ocontemplates enforcement ob&aitévand
Oquick peekO arrangements as a way to avoid the excessive costs of pre
prodiction review for privilege and workroduct,@® McGuire Woods
argued the clavback provision was necessary @ipreventontentious,
costly, and time casuming discoverydisputes.3%> McGuire Woods
explained that it already Oreviewed more than 13,750 dotsimen
consisting of approximatel$08,000 pages and that it plan[néaljreview

and possibly produce many matecuments.3% Also, it estimated that it
would need to review Oat a minimum, . . . between 15,000 and 18,400 e
mails (sic) messages, comprised of amknown number opages.G*
Lastly, McGuire Woods argued that, because of the large number of
clients to which the firm owed a duty to protect attoBudignt

7 See id.

28No. 082638 CM-DJIW, 2010 WL 2949582 (D. Kan. July 22, 2010).

2914, at *2.

280 The court had issued the protective order in response to the parties@atimss for

protective orders pursuant to Fed. R. Civ. P. 26(c), after the parties had been unable to
agree to terms for a protective ord®ujala, 2010 WL 2949582, at *1.

26114 at *2 (citations omitted) (internal quotation marks omitted).
2621d.
2631d.

2641d.
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communications, the additional protections of a elagk provision were
warranted®

[69] In response, the plaintiff argued that the claack provision was
unnecessary becausgr@lg 502(b) now sets forth a uniform standard to
determine whether an asserted inadvertent disclosure results in a privilege
waiver, including whether the privilege holder took reasonable steps to
prevent disclosure of the privilegeaterial. 3% In the plaintifOs view, the
provision would make the plaintiff responsible for McGuire WoodsO
privilege review and require the plaintiff to Oproceed with depositions and
motion practice with the evgmesent concern that any document could
suddenly be taken back by Maie Woods.3%" As discussed below, this
argument completely ignores the purpose and intent of Rule 502.

[70] Preliminarily, the Rajala court considered whether it had the
authority to issue an order with a choack provision, without party
agreement.”® The courtconcluakd thaf pursuant to Federal Rule of Civil
Procedure26(c)(1), it did have such authority, reasonirtbat Rule
26(c)(1)(B) provides that O[a] [c]ourt m&jr good cause, issue an order
to protect a party or person from annoyance, emssrant, oppression,
or undue burden axpense,3*° . . . .@pecifying terms, including time and

2% Rajala, 2010 WL 2949582at *2.
20 1d. at *3.
%6714 (citation omitted) ifternal quotations marks omitted).

28 14. at *5. It is important to note that while Rule 5@Xpressly states that the Ocourt
may order that the privilege or protection is not waived by disclosure connected with the
litigation pending before the court,O it is an evidentiary rule, not a proceduraFame.

R. EviD. 502(d). Federal Rules of GlivProcedure26(c), 26(b)(2)(C), and 16(b),
however, provide ample authority in a civil case for a court to issue an order that provides
the protections stated in Rule 502(dfee FED. R. Civ. P. 16(b); FED. R. Civ. P.
26(b)(2)(C);FeD. R.Civ. P. 26(c).

29 Rajala, 2010 WL 2949582at *5 (quotingFeED. R. Civ. P.26(c)(1)).
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place, for the disclosure aliscovery.@™ The court also relied on the
Advisory CommitteeOs Note to Federal Rafl&€vidence502(d), which
provides that, O[ofler the rule, a confidentiality order is enforceable
whether or not it memorializes an agreement among the parties to the
litigation. Party agreement should not be a condition of enforceability of a
federal courtOsrder.3™ The court further observed tht the 2006
Advisory CommitteeOs Note to Federal Rule of Gividcedure26(f)
specifically contemplates claback agreement§€as a way to reduce
discovery costs and minimize the risk of privilege waiver,0 and that Rule
502 Ovalidates. . clawbackprovisions or agreementsO that OOprovide for
the return of [privileged or protected] documents without waiver
irrespective of the care taken by the disclosing party.@’ Thus, the
court concludedDa court may fashion an order, upon a partyOs motion
its own motion, to limit the effect of waiver when a party inadvertently
discloses attorneglient privileged information or work product
materials. 3" Ultimately, because ifound that McGuire Woods had
shown good cause for adding a clback agreemrt to the protective
order, the courggranted McGuire Woodsfbtion.?”

[71] The court inWhitaker Chalk Swindle & Sawyer, LLP v. Dart Oil &

Gas Corp. also recognized the importance of RG6@2(d).>”® There, the
defendant, concerned that a majority of tbecuments subject to
mandatory disclosure under Rule 26(a)(1) were protected by the aflorney
client privilege and that disclosure of the documents would waive the

279 4. (quoting FED. R. Civ. P. 26(c)(1)(B)). The court, however, cannot compel the

parties to disclose privileged material under Rule 26(c)(1); it may only limit the effect on
waiverof such a disclosureSee FED. R. Civ. P.26(c)(1)(B).

271 Rajala, 2010 WL 2949582, at4 (quotingFeD. R. EVID. 502(d) advisory committeeOs
note).

27214 at *3p4 (quotingFED. R. EvID. 502(d) advisory committeeOs note).
2B 1d. at *4.
2 Id. at *6.

2°No. 4:08-CV-684Y, 2009 WL 464989 (N.D. Tex. Feb. 23, 2009).
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privilege in a separate proceeding, moved for a protective order to prevent
the disclosure othosematerials.?”® Quoting Rule 502(d), the plaintiff
argued that the court cou@@rder thatthe privilege or protectiofiwould

not bg waived by disclosureonnected with the litigation pending before
the courEin which evem the disclosure is also not a waiver in any other
Federal or Statproceeding.@’” The defendant incorrectly argued that the
court only could issue such an order with regard to inadvertent
disclosures’® The court clarified that court orders pursuant tdeRu
502(d) could encompass intentional, as well as inadvertent, disclosures,
and held that it had the authority Oto order discovery to proceed and that
by complying with such an ord¢compelling discovery, the defendhnt
ha[d] not waived the attorneglient or work-product privilege in the
[other] suit.3™°

[72] In Rajala and Whitaker Chalk Swindle & Sawyer, the cours did

not have to address whether thegd authority ortheir own to enter an
order limiting the waiver of privilege or protectiona sponte.?®® Clearly,

the wle contemplates a courtOs power to issue such an order. The
Statement of Congressional Intent for Rule 502(d) provides:

This subdivision is designed to enable a court to enter an
order, whether on motion of one or more partiesn its

own motion, that will allow the parties to conduct and
respond to discovery expeditiously, without the need for

2°1d. at *1-2.

277 14. at *4 (quotingFED. R. EVID. 502(d)).

2781d.

29 14.: see also Alcon Mfg., Ltd. v. Apotex Inc., No. 1:06v-1642RLY-TAB, 2008 WL
5070465, at *86 (S.D. Ind. Nov. 26, 2008elying on Rule 502(d) and a previouBly
issued protective order that included a provision expressly addressing the effect of an
inadvertent disclosure of privileged documents to determine if a party had waived
privilege).

280 palaja, 2010 WL 2949582, at *& n.47: Whitaker Chalk Swindle & Sawyer, 2009

WL 464989, at *58.
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exhaustive prgproduction privilege reviews, while still
preserving each partyOs right to assert the privilege to
preclude use in litigationfanformation di€losed in such
discovery.?!

Because the Rules Enabling Act required Congressional approval to give
Oforce or effectO to this rule, the Statement of Congressional Intent is
afforded significant weight®

[73] Moreover,pursuant to Fedal Rule of Civil Procedure 16(b)(33,

court may include any such clavack provision in its schedulirgyder.?®
Should a court conclude that an order limiting the effect on waiver of a
disclosure of privileged or protected material is proper after thlini
scheduling order has been issued, the court may modify the scheduling
order for good causeursuant to Federal Rule of Civil Procedure
16(b)(4).2* The court also may issue an order limiting tiitead on
waiver pursuant to Federal Rule Civil Proced@&b)(2)(C)(i), which
states that a court may on its own motion, when required, issue an order
limiting the Ofrequency or extent of discovery otherwise allowed by these
rules or by local rule if it determines that . . . the discovery sought . . . can
be dtained from some other source that is more convenient, less
burdensome, or lesexpensive.3® Taken together, Federal Rule of
Evidence 502, Federal Ruled Civil Procedurel6(b)(3 and (4), and
26(b)(2)(C), and the Statement of Congressiontdntprovide sufficient

2! Fep. R. EviD. 502(d) addendum to advisory committeeOs nSI@TEMENT OF
CONGRESSIONALINTENT (emphasis added)

28228 U.S.C. 22074(b) (2006).

?%% See FED. R. CIv. P. 16(b)(3) (OThe scheting order must limit the time to . . .
complete discoveryO and may Oinclude other appropriate matters.O).

Z4FEp, R.CIv. P. 16(b)(4).

25Fep, R.CIv. P. 26(b)(2)(Q(i).

60



Richmond Journal of Law and Technology Vol. XVII, Issue 3

authority for a court, on its own, to issue an order limiting the effect on
waiver of a disclosure of privilege or protecteeterial .2

VIl. RULE 502(e)

[74] Rule 502(e) allows parties to enter into agreements regarding the
effect ofa disclosure (whether inadvertent or intentional) of privileged or
protected material.?®”  Moreover, this subdivision allows a court to
incorporate any such agreement into a court order and to give the
agreement the same effect as a court order issued Ruteb02(d).?*®

Rule 502(e) state€An agreement on the effect of disclosure in a Federal
proceeding is binding only on the parties to the agreement, unless it is
incorporated into a courbrder.3*° It Ocodifies the webstablished
proposition that parteecan enter an agreement to limit the effect of waiver
by disclosure between or amotigm.3°° Although Osuch an agreement
can bind only thearties to the agreement,O thie provides a mechanism

for the court to incorporate the partiesO agreement immur order,
which is the only way for the parties to obtain Oprotection against non
parties from a finding of waiver hyisclosure. %

[75] Federal Rule of Civil Procedurts(b)(3)(B)(iv) allows a court to
include in its scheduling order Oany agreements the parties reach for
asserting claims of privilege or of protection as {paparation material

after information igoroduced.3° Further, Federal Rule of Civil Procedure

2% See FED. R. EVID. 502@d)B(e); FED. R. CIv. P. 26(b)(2)(C); FED. R. Civ. P. 16(b)(3)D

(4). See generally FED. R. EviD. 502(d) addendum to advisory committeeOs note
STATEMENT OF CONGRESSIONALINTENT.

27Fep, R.EVID. 502(e).

2881d.

289 Id

290Fep, R.EVID. 502(e) advisory committeeOs note.

2911d.

292Fep, R.CIv. P. 16(b)(3)(B)(iv).
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26(f)(3)(D) requires that the parties include in their disggvplan Oany
issues abouftclaims of privilege or of protection as trateparation
material, including if the parties agre on a procedure to assert these
claims after productidd whether to ds the court to include their
agreement in aorder.3% Additionally, the 2006 Advisory CommitteeOs
Note to Rule 26(f)(3) specifically contemplates the type of dlaak
agreements that state, Oproduction without intent to waive privilege or
protection shold not be a waiver so long as the responding party
identifies the documents mistakenly produced, and that the documents
should be returnedinder thosecircumstances.3** Rule 502 Bo goes
handin-glove with Federal Rule of Civil Procedug6(b)(5)(B), whit
provides:

If informationis produced in discovery is subject to a claim
of privilege or of protection as trigreparation material,
the party making the claim may notify any party that
received the information of the claim and the basis for it.
After being notified, a party must promptly return,
sequester, or destroy the specifiedoimation and any
copies it hasmust not use or disclose the information until
the claim is resolved; must take reasonable steps to retrieve
the information if the party idclosed it before being
notified; and may promptly present the information to the
court under seal for a determination of the claifhe
producing party must preserve the information until the
claim isresolved.?®®

[76] Notably, nothing in the text of éiér Rule 502(e) or Rule 16(b) or
26(f) requires parties to undertake OreasonableO precautions to avoid
disclosure of privileged or protected information as part of a-blawk,

quick peek or other newaiver agreement.**® To the contrary, these rules

293Fep. R.CIv. P. 26(f)(3)(D).
294Fep. R.CIv. P. 26(f) advisory committeeOs note.
29°Fep, R.CIv. P. 26(b)(5)(B).

296 §ee FED. R. EVID. 502(e);FED. R. CIv. P. 26(f); FED. R.CIv. P. 16(b).
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would permit the parties to agree that discovery material could be
produced without any preroduction screening at all, but be OclawedO
back upon demand afteroduction.*®” In this regard, the court iRajala
correctly pointed out that the agreement of the parties may contain a
provision that allows for the return of a privileged or protected document
OOQirrespective of the care taken by the disclpaitg@® However, as

will be discussed in the next sectjosome courts have failed to enforce
nortwaiver agreements that parties have reached, because the producing
party failed to take reasonable fmeduction measures to avoid
disclosure of privileged or protected information. These decisions fail to
interpret Rule 502 correctly.

VIII. THE VULNERABILITY TO DATE OF RULE 502(d) AND (€)
AND 26(b)(5)(B) AGREEMENTS TORULE 502(0)(2)
AND (3)@ REASONABLENESSREQUIREMENT

[77] Although Rule 502(d) and (e) and the accompanying Advisory
CommitteeOs Note appear igtitforward, some courts have engrafted
onto them a OreasonablenessO test that clearly is not contemplated by the
ruleitself.?*® In fact, the CommitteeOs Note states the exact opposite with
regard to Rule 502(d): O[T]he court order may provide for thenrefu
documents without waiverrespective of the care taken by the disclosing
party.3° Similarly, pursuant to Rule 26(b)(5)(B) (via Rules 16(b) and
26(f)), parties may ask the court to include in a court order any agreement
they reach pertaining to waiw of privileged or protected information, and

the partiesO agreements and the related court orders Oordinarily control if
they adopt procedures different from those in R6i®)(5)(B).G

2% See generally FED. R. EVID. 502(e);FeED. R. Civ. P. 16(b); FED. R. CIv. P. 26(f); FED.
R.EVID. 502(e) advisory committeeOs note.

298 Rajala v.McGuire Woods, LLP, No. 62638 CM-DJW, 2010 WL 2949582, at *4 (D.
Kan. July 22, 2010) (quotingep. R. EviD. 502(d) advisory committeeOs note).

299 §ee FED. R. EVID. 502(dE(e); see also FED. R. EvID. 502(de) advisory committeeOs
note.

300Fep, R.EviD. 502(d) advisory committeeOs note (emphasis added).

30LFep, R.CIv. P. 26(b)6)(B) advisory committeeOs note.
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[78] Yet, some courts have displayed a misguided reluctance to accept
that parties may agree to procedures that would not be deemed reasonable
under Rule 502(b)(2) or (3). For example Spieker v. Quest Cherokee,

LLC, the court rejected the plaintiffOs arguinthat the defendant could
avoid an estimated $250,000 in ymeduction review costs by entering

into an agreement under Federal Rules of Civil Procedure 26(b)(5)(B) and
502 in whichthe defendant would not have to conduct such a re\betv
rathercould produce the documenssibject tothe right to assert privilege
thereafter.® The court stated:

The difficulty with this argument is that Rule 502(b)
preserves the privilege if Othe holder of the privilege or
protection took reasonable steps to prewdistlosureO of

the privileged material. Simply turning over all ESI
materials does not show that a party has taken Othe
reasonable stepsO to prevent disclosure of its privileged
materials and plaintiffsO proposai &sved.**

[79] The courtOs commentsildd to account for the Advisory
CommitteeOs Notes to Rules 502 and 26(b)(5)(B), and, more importantly,
entirely ignored Rule 502(d) and (e), which would permit the parties to do
exactly what was proposed, and which encourage the court to approve it.
Rulings such as that renderedSpmeker fly in the face of the clear intent

of Rule 502 and ignoréhe ruleOsxplicit provisions. Contrary to such
rulings, parties should be permitted the flexibility to enter intowaiver
agreements that permit less tHah compliance with Rule 502(b)(2) pre
production review. This freedom would allow parties to avoid
disproportionate discovery costs occasioned by comprehensive pre
producton review for privilege owork-product protection.

[80] Luna Gaming-San Diego, LLC v. Dorsey & Whitney, LLP is an _
example of a case in which the court declined to enforce the partiesO non

302 gpjeker v. Quest Cherokee, LLC, No.-DZ25EFM, 2009 WL 2168892, at *3 (D.
Kan. July 21, 2009).

30314, (footnote omitted).
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waiver agreement.>®* The partiesentered into a protective ordapproved

by a magistrate judge, which outlined the procedures they woldavftd
resolve any disputes relating allegations of inadvertentlproduced
privileged documents*®  During discaery, the plaintiff produced
privileged documents, whichhe defendantOs counsel used during a
deposition, without objection e plaintiff& counsel **° Several months
later, during another depositidihe defendantOs counsel used as an exhibit
another privileged document that the plaintiff had produced, at which time
the plaintiffOs counsel objected and invoked the @aakO provision of

the protectiveorder.®®” DefendantOs counsel objected, arguing that the use
of privileged documents during a deposition several months earlier,
without objection bythe plaintiffOs attorney, waived any privilege
claims3® Thereafterthe defendantOs attornegntinued to question the
deponent about the document, without objection the plaintiffOs
counsel > Howeverthe next day, when defense counsel again attempted
to use the privileged document as a deposition exhibit, plaintiffOs counsel
objected and once again invoked the elzaek provision in the protective
order.®® Defendant did not use privileged documentyg enore during
discovery, and counsel did not discuss further the return of any asserted
privileged documents to th@aintiff.3** The defendant subsequently filed
two motions for summary judgment and included privileged documents as
exhibits in support ofte motions, anthe plaintiff did notobject.>'?

304No. 06cv2804 BTM (WMc), 2010 WL 275083, at *4 (S.D. Cal. Jan. 13, 2010).
30514, at *1.

3061d.

3071d.

3081d.

309 una GamingBSan Diego, LLC, 2010 WL 275083, at *1.

31014 at *2.

Sllld.

3121d.
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[81] Ultimately, a dispute arose about whether the plaintiff had waived
its claims of privilege regarding the documents that defendant used as its
summary judgmentexhibits®*®* The magistrate judge held thalet
privileged documents had been produced inadvertently, and the plaintiff
had not waived itgrivilege®* The magistrate judge agreed with the
defendant that the plaintiff should have objected earlier, but said that once
the plaintiff eventually objectedhe defendant was obligated under the
protective agreement to return the documents immediately, and its failure
to do so violated the protectiveder.** Additionally, while finding both
plaintiff and defendant culpable, the magistrate judge viewed the
defendant as more culpable, because the protective order required the
defendant to seek a judicial resolution of the waiver issue before using the
disputed documents as summary judgnezhibits.'

[82] When the defendant objected to this ruling, the distludge
upheld a number of the magistrate judgeOs rulings, but overruled the
magistrate judgeOs ruling that plaintiff had not waivedpthelege.®’

The court based its ruling on Rule 502(b)(3), finding that the plaintiff had
failed to promptly initiate remedial action once it learned of the
inadvertent production of privileged materials, despite the fact that the
parties had entered into a protective order, signed by the magistrate judge,
that permitted the plaintiff to clalvack any inadvertently proded
privilegeddocuments.*** The court held the plaintiffOs privilege waived as
the language of the protective order did not specify how or when a party
was required to exercise the chkoack provision after finding that
privileged documents inadvertentlychbeen produced, and stated:

3131d.

314 Luna GamingBSan Diego, LLC, 2010 WL 275083, at *2.
3151d.

3161d.

71d at*4, 7.

31814 at *6B7.
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Although the Protective Order states that the inadvertent
disclosure of privileged documents Oshall not constitute a
waiver of any privilege,O it does not address under what
circumstances failure to object to the use of inadvertently
produced privileged dmments waives the privilege . . . .

Furthermore, even if the Protective OrderOs provisions did
apply to this disputefthe plaintiffOsyepeated failures to

object to the use of the Privileged Documents . . . waived
any protections it could have invokedder the Protective
Order.®*®

[83] This is a sobering lesson for litigants who wish to take advantage
of Rule 502(e) and enter into binding remiver agreemeatwith their
opposing counsel: kile they may do so, they must exercise great care in
drafting such agreements. If a remiver agreement is ambiguous, as in
Luna Gaming, the court may take a formalist view and resort to analysis
under Rule 502 if the agreement does not explicitly govesolution of
thedispute.®® In Luna Gaming, the parties clearly intended to allow post
production assertion of a privilege through the elsek provision.3*
However,because¢he protective order did nptarticularizethat procedure

the court analyzedhe issueunder Rule502(b)(3).3¥ Thus, thecourt
found waiver andheld that the plaintiff failed to comply with Rule
502(b)(3) becausthe plaintiff repeatedly failedo object or demand the
return of thenadvertentlyproduced privilegedocuments.®?®

[84] The takeaway pant is crystal clear here. Federal Rule of Civil
Procedure26(b)(5)(B) specifically contemplates that parties may negotiate
their own noawaiver agreements, and that these procedures are intended

319 L una GamingBSan Diego, LLC, 2010 WL 275083, at *4.
320 See id.

321 See id. at *1.

322 See id. at *4.

323 See id. at *57.
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to control notwithstanding any inconsistency with procedures stated in the
rule*  Similarly, Rule 502(d)clearly conemplates that whea court
issues an ordeiN sua sponte, or at the joint request of the partfésto the
effect that certain disclosures of privileged or protected information do not
constitute a waiverit can approve procedures that would not otherwise
pass muster under Rule 502(b)(2)(8).** Further, Rule 502(e) allows

the parties to enter into such an agreement to avoid waiver without court
approval?®

[85] Expressed differently, Rule 502(d) and (e) and Rule 26(b)(5)(B)
are intended to operate inraxert to permit parties to negotiate their own

nonwaiver agreements under whatever terms they want, even if
inconsistent with Rule 26(b)(5)(B) or 502(b). Moreover, Rule 502(d) and

324 See FED. R.CIv. P. 26(b)(5).

Rule 26(b)(5)(B) provides a procedure for presenting and addressing
[issues regarding pogroduction assertion of privilege or werk
product]. Rule 26(b)(5)(B) works in tandem wRule 26(f), which is
amended to direct the parties to discuss privilege issues in preparing
their discovery plan, and which, with amended Rule 16(b), allows the
parties to ask the court to include in an order any agreements the parties
reach regarding isss of privilege or triapreparation material
protection. Agreements reached under Rule 26(f)(4) and orders
including such agreements entered under Rule 16(b)(6) may be
considered when a court determines whether a waiver has occurred.
Such agreements and orders ordinarily control if they adopt
procedures different from those in Rule 26(b)(5)(B).

FED. R.CIv. P. 26(b)(5) advisory committeeOs note (emphasis added).

32% See FED. R. EvID. 502(d). OFor example, the court order may provide for return of
documents without waivarrespective of the care taken by the disclosing party; the rule
contemplates enforcement of Oclaack® and Oquick peekd arrangements as a way to
avoid the excessive costs pfeEproduction review for privilege and work product.O
FED. R. EviD. 502(d) advisory committeeOs note (emsjhadded) (citingZubulake v.

UBS Warburg LLC, 216 F.R.D. 280, 290 (S.D.N.Y. 2003)

326 See FED. R. EvID. 502(e); FED. R. EviD. 502(e) adisory committee®s note

(OSubdivision (e) codifies theell-established proposition that parties can enter an
agreement to limit the effect of waiver by disclosure between or amongQhem
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(e) and Rule 26(b)(5)(B) encourage courts to approve such agreements by
issuing a protective order if requested to do so, or on their own volition.
Thus, for example, it would be perfectly appropriate for the parties to a
lawsuit to enter into a newaiver agreement that permitted the defendant
to produce all its documents tdamtiff without conducting any pre
production review for privilege or work product, in order to avoid the
expense of doing so, while reserving the right to ObkeekO at a later
time any privileged documents that were producgklis procedure would

neve pass muster under Rule 502(b)(2), because it cannot seriously be
argued that doing no paoduction review at all meets the requirement of
Rule 502(b)(2) to take Oreasonable steps to predisniosure.(3?’
Nevertheless, if the parties negotiate suchagreement, as they are
permitted to do under Rule 502(d) and Rule 26(b)(5)(B) in order to avoid
the expense of reviewing voluminous ESI for privilege and work product,
while reserving the right to claback privileged or protected documents
after they hag been produced, that agreement OtrumpsO any contrary
obligation that Rule 502 or 26(b)(5)(B) would impose in the absence of an
agreement.?#®

[86] What Luna Gaming, and the decisions discussed below, make
clear, however, is that courts asked to enfaroewaiver agreements
entered into by the parties may be reluctant, or even hostile, when asked to
construe the agreements beyond their specific language, and may be
inclined to construe any ambiguity against the drafténsLuna Gaming,

the failure of he clawback provision in the protective order to specify
how and when the party invoking that clause was obligated to do so
resulted in the court disregarding the agreement in favor of analysis under
Rule 502(b)(3) which resulted in a finding afaiver.®**® One mayargue

that itis more consistent with the underlying purpose of Rule 502 for a
reviewing court taconstruebroadly an ambiguous nemaiver agreement
andtherebyfurther the litigantsO intent to reduce discovery costs and avoid

32" FED. R.EVID. 502(b)(2).
328 See FED. R. EVID. 502(d) advisorcommitteeOs note.

329 See Luna GamingBan Diego, LLC v. Dorsey & Whitney, LLINo. 06cv2804 BTM
(WMc), 2010 WL 275083, at 5 (S.D. Cal. Jan. 13, 2010).
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waiver, but to dag, the courts addressing this issue have taken an
unfortunate and unnecessarily strict constructionist approdakess this
changes, parties will need to exercise extreme care in drafting such
agreements to ensure that they clearly address the procesichyparties

may assert privileges under the agreement and avoid the control of Rule
502(b) or common law waiver doctrine.

[87] In Mt. Hawley Insurance Co. v. Felman Production, Inc, the
partiesO clalack agreement proved ineffective agawstver.®*® The
parties entered into an OESI StipulationO governing discovery, which
contained a claviback provision, but they did not submit it to the court for
approval or incorporation into a protective ordfér. The clawback
provision in the ESI Stipulation peitted a party to request return of any
inadvertentlyproduced privileged or protected information within ten
days of discovery of its production, after which, within five days, the
receiving party was obligated to return or destroy all copies, subjdu to
ability of the receiving party to file a motion tompel.**? Interesingly,

the clawback provided:QcJompliance by the producing party with the
steps required by this [agraent] shall be sufficient, notwithstanding any
argument by a party to the doary, to satisfy the reasonableness
requirement of FRE02(b)(3).3* Thus, unlikethe agreement ifuna
Gaming, the clawback agreement inMt. Hawley contained specific
deadlines in which the producing party was to give notice to the receiving
party of iradvertent production, and contemplated that the procedures in
the clawback would trump any other inquiry under Rule 502(bX{R)
(3).3** Pursuant to the clawack agreement, the plaintiff dentied return

of an inadvertentlyroduced privilege@-mail, butthe defendant refused

330 See generally Mt. Hawley Ins. Co. v. Felman &4., Inc., 271 F.R.D. 125 (SW. Va.
2010).

33114 at 12&r9.
33214 at 129.
3331d.

3341d.

7C
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and asserted that any privilege had been waived due to the plaintiffOs
failure to take reasonable precautions to prewvdintiosure** The
defendant also argued that privilege was pphiapble by virtue of the
crimeBfraud exception tohe attorneflient privilege. 3

[88] The court ruled that the plaintiff had complied with the notice
requirements of the claback, thereby satisfying Rule B®)(3), and that

the defendantiolated the clawback by failing to return or destroy tlee
mail.**”  Nevertheless, the court found that, despite the -blavk
provision that memorialized the partiesO agreement regarding Rule
502(b)(3) posproduction responsibilities, the plaintiff failed to meet its
Rule 502(b)(2) obligation to take reasonable steepavoid production of

the e-mail in the first place, and found waiver hacturred.®*® Though it

is clear that the parties could have negotiated awawer agreement
pursuant to Rule 502(e) and Ru®&(b)(5)(B),** allowing producing
parties to engage imo preproduction review at all and reserving the right
to clawback privileged or protected information, the agreement was silent
as to any pr@roduction precautions that were tothleen.®*® This led the
court to conclude that the clavack agreement vgainapplicable to pre
production obligations, and on that basis, it analyzed the plaintiffOs
conduct under Rule 502(b)(2)Os reasonablstaessrd.>** Thus, because

the nonAwaiver agreement that the parties negotiated did not specifically

335 Mt. Hawley Ins. Co., 271 F.R.D. at 127.

3361d.

%7 See id. at 130.

38 See id. at 13F86.

%% See supra notes 324 and 325ee also Gilday v. Kenra, Ltd., No: 1:08v-00229
TWP-TAB, 2010 WL 3928593, at *4 n.3 (S.D. Ind. Oct. 4, 2010) (ORule 502 does not
apply if the parties have their own agreement regarding inadvertent disclosure of

privileged documents.O).

%49 See Mt. Hawley Ins. Co., 271 F.R.D. at 129 (discussing the requirements of the
partiesO agreement which included no mention gbqm@duction guidelines).

34114 at 133.
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address the prproduction obligations of producing parties, it was
ineffective despite its otherwise comprehensive provisions regarding post
production obligations, and the court was unwilling to infer from the
totality of the clawback provision an intent to alter RuleZb)(2) as well
as502(b)(3).3*

[89] Once again, the lesson for parties is clear. When drafting -a non
waiver agreement under Rule 502(e) and Rule 26(b)(5)(B), painstaking
care should be taken to ensure that the agreement clearly addresses both
pre-production and posproduction obligations. Otherwise the parties run

the risk that the court will make its waiver determinations in accordance
with Rule 502(b)(2) and (3) instead of the neaiver agreement.

[90] The court in United States v. Sensient Colors took a similar
approach to théft. Hawley court.*** In Sensient Colors, the partiemgreed

upon a joint discovery plan that comtad the following paragraphHi.A
ONonwaiver: By exchanging documents or information with each other,
the Parties dmot waive any privilege, confidentiality or other protection
from production that otherwise applies to such documents or information,O
and VI. OThe Parties agree that the inadvertent production of privileged
documents or information (including ESI) shadit, in and of itself, waive

any privilege that would otherwise attach to the document or information
produced.3* The plaintiff argued that this language precluded a finding
that 214 inadvertently produced privileged documents constituted a
waiver3*® Thecourt categorically dismissed this angent, stating:

This argument is rejected. Nowhere in the Discovery Plan
does it mention that the parties are excused form [sic] the
requirements of Federal Rule of Evidence 502(b) . . . .

342 .
See id.

343 See United States v. Sensient Colors, Inc., No:1@75 (JHR/JS)2009 WL 2905474,
at *2 (D.N.J. Sept. 9, 2009).

34 1d at*2 n.4.

345 See id. at *2.
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Plaintiff and Sensient areepresented by sophisticated
counsel. 1 they intended to implement a OclawbackO
provision this would have been specificaihgntioned.>*®

While the court acknowledged that the parties could have negotiated a
claw-back agreement that would have undaménadvertent production of
privileged information C)irrespective of the care taken by the disclosing
party,3*' it observed that O[c]ourts generally frown uponsuch blanket
[non-waiver agreements]O because they Oessentially immuniz[e] attorneys
from neligent handling of documents,O and can lead to Osloppy attorney
review and improper disclosure which could jeopardize clieass®3*

[91] Two observations flow from the courtOs analysis. First, following
the enactment of Rule 502 and Rak(b)(5)(B), it no longer can be said

that OblanketO nevaiver agreements are Ogenerally frown[guh,§*

as the Advisory CommitteeOs Notes to each rule makes it clear that parties
may agree to procedures that are not consistent with those stated in the
rules®*° Importantly, with the additions of Rule 26(b)(5)(B) in 2006 and
Rule 502(d) and (e) in 2008ongess intended specifically to change the
prior common law rules regarding privilege waiver by inadvertent

34814 (footnote omitted).

34714 at *2 n.6 (citing Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 290 (S.D.N.Y.
2003)).

348 Sensient Colors, Inc., 2009 WL 2905474, at *3.
3491d.

359 §ee FED. R. EVID. 502 advisory committee®s note (OFor example, the court order may
provide for return of documents without waiverespective of the care taken by the
disclosing party; [Rule 502]contemplates enforcement of ‘claw-back’ and ‘quick peek’
arrangements as a way to avoid the excessive costs of pre-production review for privilege

and work product.” (emphasis added)FeD. R. Civ. P. 26(b)(5)(B) advisory committeeOs
note (ORule 26(b)(5)(B) works in tandem with Rule 26(f) . . . which, with amended Rule
16(b), allows the parties to ask the court to include in an order any agreements the

parties reach regarding issues of privilege or trial-preparation material protection.
Agreements reached under Rule 26(f)(4) and orders including such agreements entered
under Rulel6(b)(6) . . . ordinarily control if they adopt procedures different from those

in Rule 26(b)(5)(B).YXemphasis added).
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production of privileged or protected information. Congress recognized
that, especially with regard to ESI discovery, Olitigation costs necessary to
protect against waiver of attorne&jient privilege or work product have
become prohibitive due to the concern that any disclosure (however
innocent or minimal) will operate as a subject matter waivetG®. It is
fundamentally inconsistent with the émt of Rule 502 to conclude that
courts have an obligation to insist that parties undertake costly pre
production review for privilege or work product if they are amenable to an
agreement not to do so, subject to a elmek agreement. Continuing to

do sowould thwart the goals Congress intended to achieve by enacting
Rule502.3°

[92] Second,Sensient Colors again illustrates an instance in which a
court was unwilling to interpret a nemaiver agreement broadly, in
concert with the obvious intent of thparties, but rather chose to do so
narrowly.®** This further underscores the need for parties to exercise
extreme care in drafting nemaiver agreements to address specifically
both their pre and posjproduction disclosure obligations in connection
with inadvertent production of privileged or protected information. As
litigants and courts gain more experience with Rule 802, hoped that
parties will exercise greater care in drafting wwamver agreements and
courts will abandon any reluctance to iptet nonwaiver agreements
broadly to fulfill their purpose. In the meantime, counsel drafting non
waiver agreements pursuant to Rule 502(e) should consider the following
issues.

3Fep. R.EVID. 502 advisory committeeOs note.
32 8ee id.

353 See Sensient Colors, Inc., 2009 WL 2905474, at *3see also N. Am. Rescue Prods.,
Inc. v. Bound Tree Med., LLC, No. 2:68-101, 2010 WL 1873291, at *9 (S.D. OhIO
May 10, 2010) (concludlng that the OclaackO or Ono waiverO provisions of the
protective order that the parties entered into did not prevent a findatgnadvertent
production of privileged -enails constituted waiver because the parties limited the
protective orderOs scope to ODesignated MaterialsO andn#fle bad not been so
designated).
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[93] First, when drafting a newaiver agreement pursuant to Rule
502(e),counsel must determine whether theyl ask the court to approve

it, pursuant to Rule 502(d). The primary advantage for doing so is that the
nontwaiver agreement is then binding on third parties, in both state and
federal proceedings.®** A secondary advaage is that seeking court
approval provides the parties with an opportunity to make clear to the
court any unusual aspects of the agreement, such as a provision that the
producing party will not dainy preproducton review for privilege or
work-productprotection.®*® That way, if the court has any concerns about
approving such a provision, the parties have an opportunity to remind the
court that the provision is perfectly appropriate, as noted in the Advisory
CommitteeOs Note to Rule 50Z8)If the cout agrees and approves the
provision, then the parties can feel secure in complying i If the

court refuses to approve the provision however, then the parties become
aware of this up front, and will have to undertake some measure-of pre
production eview for privilege omprotection.®*® When the court insists on
requiring such review, it would be both wise and appropriate twusksin
advance what the court expeasd to explore whether measures such as
computerbased searching would be reasonalifeso, the parties should
make sure the court is aware of, and approves of, the methodology the
parties propose to use. This will help counsel eliminate the problems
experienced inVt. Hawley**® and Spieker.**® Finally, even if the parties
intend to undertee extensive prproducton review for privilege owork-
product protection, and they do not foresee any possible waiver that could
be asserted by neparties to the litigation, there is no disadvantage in

354 See FED. R. EVID. 502 advisory committee®s note

35 See FED. R. EvID. 502(d) advisory committeeOs note.
36 See id.

38 See id.

39 See generally Mt. Hawley Ins. Co. v. Felman Prod., In271 F.R.D. 12§S.DW. Va.
2010)

30 See generally Spieker v. Quest Cherokee, LLC, No-DZ25EFM, 2009 WL 2168892
(D. Kan.July 21, 2009).
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seeking and obtaining court approval of their-maiver agreemenwith
its concomitant protectioagainst nofparties.

[94] Second, if parties intend to enter into aveaiver agreement, they
cannot afford to allow the agreement to be ambiguous about whether the
parties will undertake prproductionreview, and if so, what level of
review they will employ. Parties should keep in mind that they can agree
to forego preproduction review, subject to a cldvack agreement.®*
However, parties should expressly state any such agreement and consider
including an explanan of why they have elected téorego pre
production review. Prudent parties will cite the dosbefit
proportionality factors of Rule 26(b)(2)(C) and explain why, given what is
at issue in the case, foregoing 4preduction review is apppoiate under

Rule 26(b)(2)(C)(#Xiii) factors.**> This will help persuade a reviewing
court that the parties tailored the procedures they selected he fieeds

of the particular casand in accord with Rule 26(b)(2)(C), rather than
acting sloppy or incautious, as was the courtOs concespidker.*®
Similarly, if the parties intend to conduct geeoduction review, they
should carefully consider what they intend to do. If the pldmeeiew is

less than an individual review of each document produced (especially if
the parties will employ computdérased search methodology), the parties
should state the parameters of the rewesylicitly and keepn mind some

of the concernghe Mt. Hawley court expressed.®*® The parties should
either design their prproduction review to address those concerns, or

361 See Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 290 (S.D.N.Y. 2003) (noting
that many parties Oenter intocadled Oclasback® agreements that allow the parties to
forego privilege review altogether in favor of an agreement to retauwdvertently
produced privileged documentsO).

362 See Bradley T. TennisCost-Shifting in Electronic Discovery, 119YALE L.J. 1113,

1115 (2010) (noting that the cesénefit proportionality factors of Rule 26(B)(C) were

implementedto limit discovery regests for ESI that is proven to b&@ reasonably
accessible because of undue burden o@¢gtiotingFED. R. Qv. P. 26(b)(2)(B).

363 See Spieker, 2009 WL 2168892, at *3 (explaining that defendantOs estimate for the
cost to conduct a Oprivilege amtevanceO review was greatly exaggerated and flawed).

364 See Mt. Hawley Ins. Co., 271 F.R.D. at 136.
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state why they selected the methods/titend to employ, and why the
methodsare appropriate.

[95] Parties should keep in mind that R6I@2(e) allows them to decide

for themselves what, if any, ppgoduction review measures they want to
undertake.*** Since Rule 502(e) does not require parties to meet Rule
502(b)(2) preproduction Oreasonableness,O parties should be very
cautious when dréihg their nonwaiver agreement so they do not adopt
this standardhemselves®*® The takeaway point is that it is essential to
considercarefully what level of pregproduction review, if any, the parties
agree to, and to ensure that this is clearly statdde Rule 502(e) nen
waiver agreement.

[96] Third, parties should keep in mind that Rule 502(e) agreements
apply to preclude waiver foany disclosure, whether inadvertent or
purposeful **”  Accordingly, when drafting a nemaiver agreement,
counsel should be explicit in stating the scope of their-vaainer
agreement and make sure the scope matches the procedures they intend to
apply. For example, a claback agreement wherein a party imds to
produce documents without complete-preduction review contemplates
purposeful, not inadvertent, production. It would be a mistake to draft a
claw-back provision as part of a Rule 502(e) agreenieitstateshat it is
intended to protect again®inadvertentO disclosure of privileged or
protected information. Parties would be wise to consider drafting their
nortwaiver agreements to cover the broadest range of contingencies,
which would cover both inadvertent and purposeful disclosure of
privileged and work product protected information. Doing so will

3°Fep, R.EVID. 502(e) advisory committeeOs note.

%% Compare FED. R. EviD. 502(b) advisory committeeOs note (stating the
OreasonablenessO factors that e met for prproduction review)with FED. R. EVID.
502(e) advisory committeeOs note (excluding any such OreasonablenessO requirement).

367 See FED. R. EVID. 502(e) advisory committeeOs note (OThe rule makes clear that if
parties want protection against nparties from a finding of waiver by disclosure, the
agreement must be made part of a court order.0). The Rule does not limit the type of
disclosure that my be precludedSee id.
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eliminate the difficulty experienced by the partiesSimsient Colors,
where the agreement only afforded protection against inadvertent
production of privileged or protected informatié.

[97] Fourth, parties must keep in mind that Rule 502 affords protection
against waiver by disclosure of both attordbdient privileged and work
product protectechformation.**®* When drafting such agreements, counsel
should stateexplicitly that it applies to &th categories of protected
information.*”

[98] Fifth, parties should exercise particular care in draftingwmaiver
agreement language that identifies what they must do, and when, upon
discovering that privileged or protected information has been pedduc
whether inadvertently or intentionally. They would be wise to remember
that Rule 502(b)(3) imposes no p@sbduction duty to review what has
been produced to discover if privileged or protected information has been
produced.®”* If the rule itself doesnot do so, the parties should be
particularly wary of doing so themselves. Additionally, in drafting a non
waiver agreement, parties should pay particular attention to whether they
should impose upon themselves a particular deadline within which they
mug give the notice contemplated by Federal Rule of Civil Procedure
26(b)(5)(B) that they are invoking a pgsbdudion claim of privilege or
work-productprotection.®*”? As noted above, a number of reviewing courts
have held that parties were not entitled to the protectiomon-waiver

368 See United States v. Sensient Colors, Inc., No:1@75 (JHR/JS)2009 WL 2905474,
at *2 n.4 (D.N.J. Sept. 9, 2009)

%9FeD. R.EVID. 502

370 See eDIGital Newsletter — December 2010, SEYFARTH SHAW LLP (Dec. 13, 2010), )
http://www.seyfarth.com/ (follow OPublicationsO hyperlink; then follow ONewslettersO
hyperlink; then follow OeDIGital NewslettBrDecember 20100 hyperlink) (noting that
counsel should implement clear reaiver language in confidentiality and protective
orders).

371 See FED. R.EvID. 502(b)(3).

372 See FED. R.CIV. P. 26(b)(5)(B).
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agreements thegrafted because they failed to particularize ey
were to do, and when they were to do so, upon discovaraigivileged

or protected information had been disclosed, or they failed to comply with
the procedures that had been drafted intagiheement.®"

IX. CONCLUSION

[99] If it lives up to its purpose, Rule 502 should clarify and limit the
effect of discloswr of privileged or protected information and waiver of
the privilege or protection. Further, it should enable parties to reduce the
escalating costs associated with privilege and protection review by
permitting them to forego manual document review irofayf electronic
search and retrieval methods and/or -m@iver agreements that
themselves limit the effect of waiver. The framework exists for Rule 502
to function as intended, but thus far it has not fulfilled its purpose, mainly
because parties have aslooked it and courts have not construed it
consistently with its purpo8kor consistently with each othéisuch that
counsel and litigants are left without the protections and uniform set of
standards that the rule shoudavide*™* To achieve Rule 5020s purpose,
courts should keep in mind the key points that this article attempts to
illuminate for interpreting the rule.

[100] First, Ointentional waiverO under Rule 502(a) results from
production of information known to be privijed or protected that was
OvoluntaryO and not Oinadvertent,0 and, while the fairness provision found
in Rule 502(a)(3) generally provides greater protection for opinion work
product, it would be a mistake to categorically prohibit subject matter

373 See, e.g., Luna GamingSan Diego, LLC v. Dorsey & Whitney, LLMNo. 06cv2804

BTM (WMc), 2010 WL 275083, at *6 (S.D. Cal. Jan. 13, 2010) (finding waiver because
waiving party did not tee affirmative steps to retrieve the document in question);
Sensient Colors, 2009 WL 2905474, at #% (rejecting plaintiffOs argument that a non
waiver agreement protected against waiver regarding inadvertently produced privileged
documents and finding wéver because the parties were sophisticated and had been
represented by counsel and the agreement merely protected against OinadvertentO
production of privileged or protected information without specifically stating that it
contained a OclabackO provisiv).

374 See supra Part I1.C.
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waiver of opinion work product on that basis if all the elements of Rule
502(a) aremet.’” Second, reasonableness of-preduction procedures
should not be a consideration in determining whether production of
attorneyxlient privileged documents wasnadvertent ungkr Rule
502(b)(1). The more useful approach is to equate OinadvertenceO under
Rule 502(b)(1) with OmistakenO or OunintentionalO production. Of utmost
importance Rule 502(b)(2) and (3), whiclequire reasonableness, do not
demand perfection, and courtsosild take care not to require®® The
proportionality factors in Federal Rubé Civil Procedure26(b)(2)(C) also

are useful in assessing reasonableness under Rule 502(b)(2). Rule
502(b)(3) does not require pgatoduction review until a party has rasi

that it may have produced privileged or protected information
inadvertently 3"’

[101] Federal Ruleof Civil Procedure26(b)(5)(B) outlines a means of
reasonable pogiroduction remediation, and it is intended to work with
Rule 26(f), which directs paets to address privilege and protection issues
in their discovery plan and allows them to ask the court to include any
agreement they reach on those issues in a oodet>”® The multifactor

test from pre502 case law for determining whether inadverfntiuction

of privileged or protected information constitutes waiver is informative
but not dispositive, and particular care should be exercised in evaluating
whether the OfairnessO of a finding of waiver should militate in favor of a
ruling that no waiveroccurred if the party that inadvertently produced
privileged or protected information failed to take reasonablegome post
production actions.

[102] Third, pursuant to Rule 502(d), the court may issue an \Sraler
the partiesO behest ara sponteN allowing the parties to engage in
discovery without worrying about the consequences of waiver of privilege

375 See supra Part Il
378 See supra notes 167 & 205 and accompanying text.
377 See FED. R.EVID. 502(b)(3).

378 See FED. R.CIv. P.26(b)(5)(B),26(f).
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or protection in the case before it or any other proceeding, and pursuant to
Rule 502(e), the parties may enter into an agreement limiting waites in
litigation between them and, if adopted as a court order under Rule 502(d),
in any otherproceeding.*”® Thus, under Rule 502(d) orders and 502(e)
agreements that provide otherwise, the parties need not take reasonable
precautions to avoid disclosure pfivileged or protected information,
because the reasonableness requirements of Rule 502(b)(2) and (3) do not
apply to disclosures made pursuant to a Rule 502(d) order or Rule 502(e)
agreement.

[103] Finally, counsel and litigants should be afil of court decisions
when crafting nofwaiver agreements, so that the agreements do not fall
prey to interpretations contrary to the ruleOs purpose. Explicit provisions,
which do not presuppose a courtOs willingness to uphold or broadly
interpret the agreemerdre essential. Keeping in mind that Rule 502(e)
agreements may preclude waiver for inadvertemid purposeful
disclosures of privilegednd work-product protected information, parties
should state the broad application intended in the agreemplititly. If

the parties elect to forego ppeoduction review, they should state so
expressly in their agreement, along with an explanation for their decision
that incorporates the celsenefit proportionality factors of Fed. R. Civ. P.
26(b)(2)(C).3*° If they agree to undertake ppeoduction review, they
should state the parameters of the review explicitly.

[104] Parties also should state explicitly what they must do, and when,
upon discovering that privileged or protected information has been
produed. They should consider whether they will seek court approval of
their agreement pursuant to Rule 502(d), and, if the court requires pre
production review, counsel should discuss the parameters of that review
with the court, including whether the coumdnsiders electronic search
methods reasonable. Following these steps should help counsel draft
agreements that effectively limit the effects of waiver. Moreover, if courts
interpret and implement Rule 502 and partiesO agreements in accord with
the princples identified above, they will help achieve the purpose of the

379 See FED. R.EvID. 502(dE(e).

380 See FED. R.CIV. P.26(b)(2)(C).
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rule by consistently limiting the effects of waiver and associated privilege
and production review costs.
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